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Advertiſement to the Reader. 


T O make good the Title on the other Side, I have been forc'd to follow the Opponent in ſome very 

2 uncouth Ways, and ſhew the Fault and Fallacy of a great deal of Cavilling Argumentation, 
upon Matters very plain and eaſy in themſelves, but which he has perplext, by fubſtituting abſtract 
empty Notions, and affecting an improper and equivocal Expreſſion. In this.Sort of Work, very un- 
pleaſing to the Writer, and likely to be as little 92 to the Reader, the Refutationt ſubjoined to the 
firſt $eion are chiefly taken up. The Reſt is altogether in the Ordinary Track of Thought and Diſ- 
courſe, and abundantly ſufficient to. convince any one, not quite blinded with Prejudice, of the Juſtice 
of the Claim of the Relations of Mr. T-—, Wherefore if the Reader ſeeks only to be appriz'd of the 
Merits of the Cauſe, and cares not to waſte his Attention upon the Examination of confuſed Ideas, and 
captious ways of Speaking, he may paſs over the ſaid Firft Refutations, and content himſelf to caſt an 
Eye upon the Reſt, : 
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| SECT. J. 75 
ULLIT Y of the Plea of Renunciation ; from the Law of Nature and Nations, and Dictates 
of Common Senſe, | | 
Sect. II. | 
Nullity of the ſame Plea; from the Common Law of England, 
1 | SECT, III. 
Concerning the Roman Civil Law, e 
| SecT, IV. 3-4 
Nullity of the ſame Plea ;z from the expreſs Words, and whole Intent ofthe Conſtitutions of &. 
| SECT. V. 1 ” 
Nullity of the ſame ; from the Doctrine of the moſt celebrated & Divines : with the Hiſtory 
of the Origin of this extraordinary Plea, . „ 
sxcr. VI. ; 3 


Shewing that neither G nor & have or had any well · grounded Claim to the Eſtate of T, from the 
Law of England Ancient or Modern: With an ArrENDIx concerning the Claim of the Nepotiſm 
of G to the whole. C , | „een 

Refutations throughout of the two Anſwers, * 

At the End the quoted Pieces, and Texts of Authors, in their Original Languages. 
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The C ASE. 


＋ dies Inteſtate. His next ſurviving Kinſman is his Cozen German G, who forty Years . 
before had been ſolemnly profeſt in a religious Houſe called $. Several Nephews and 
Neices of G, Children of a Brother and Sifter of G, are likewiſe Survivors : as alſo ſeveral 
others in equal Degree to T, being Children of other Cozen Germans of T. 


Quere, To whom belongs the Perſonal Eſtate left by T ? 


—— 2 1 — 
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2 Had begun this Supplement by ſignifying ſomewhat at large, that I conceived moſt People 
Me were very well ſatis ſied of the Juſtice of my Cauſe, by what had already appeared in its 
Defence; and that I had even had hopes, S itſelf would conform to the general Judgment, 
offer back what it had drove the Relations to grant it, meerly to redeem themſelves from 
Yoo an unjuſt Vexation, {a Vexation not a little prejudicial to them, but which might alſo have 

e brought on more extended Inconveniences] and in ſome publick Manner diſclaim for the 
Future, not only all Right of Inheritance as ſtill ſubfiſting in thoſe Profeſt among &, but alſo all Devolu- 
lution of ſuch Right to their Body, by Means of a pretended palliating Transfer made before Profeſſion. 
To this J added, that hearing nevertheleſs. the ſaid $, was far from entering into ſuch. juſt and reaſonable 
Sentiments, and having fince the Publication of the Reply, partly remark'd myſelf, partly been adver- | 
tiſed by others of ſeveral Things ſerving very much to confirm and illuſtrate the Truth, which had not 
been touched upon before, I had acquieſced once more to take Pen in Hand, and go through another 
Courſe of the diſagreeable Labour of writing what I ſaw was diſpleaſing to, and deeply reſented by ſome, 


whom I had otherwiſe a Value for, and to whom I wiſhed extream]y well, 1 
A 2 t 


141 

But when J caſt my Eye upon my Opponent's laſt Performance, I perceived he began it with a Pream · 
ble much of the ſame Kind; and as I look upon the Character of my Cauſe to be very different from 
that of his, truly I was aſhamed to have lit upon Thoughts and Words to begin with, very much 
a'iks to thoſe which he had ſo ſtrangely abuſed and miſapplied. Wherefore, that Truth, Juſtice, and 
Sincerity may not appear in any thing of a Livery put on by their Contraries, I have caſt off from my 
Preface moſt of the Reflexions I had before placed in it, and throwing them aſide till ſome perhaps, 
ſhall naturally riſe again and offer themſelves from the Truths to be made out afterwards, I ſhall 


proceed directly to declare the Method which will be obſerved in the following Treatiſe. 


It muſt be obſerved, and cannot but be remember'd by any one who has read the Reply, that the 
Diſpute, as to Right, and the conſequent Obligations of Conſcience, which, it is preſumed, neither Party 
would knowingly and deliberately go againſt, has been reduced, by common Agreement, to this ſingle 
Query, whether or no any Right of Succeſſion to the perſonal Eſtate of 7, has accrued to &, by a 
certain general Renunciation made by G, in Favour of &, above forty Years ago, of all Goods and 
Rights then belongiag, or that ſhould ever belong to G. The gr maintains the Affirmative, and has 
ſaid the beſt he could for it in certain Tracts publiſhed under the Title of Auſiuers to the Advocate. This 
latter, who declares for the Negative, made a Riply, in which chiefly, he thinks, and many others 
think with him, that he has fully proved the Doctrine quite oppoſite to that of the Opponent, ſolved 
all the Arguments brought for that Side, and all Objections againſt his own. 

Not long after that the Reply appeared, ſome Gentleman or Gentlemen of the Law undertook alſo 
to defend the Cauſe of 8 by Arguments drawn from the Law of England, in a Piece entitled, An 
Anſwer to /o 7 &c. a . * — 

Now as to what concerns the Controverſy, as it has been managed betwixt the Oppanent and Ad- 
docate, the Latter has remarkt that the Matter will fill bear to be farther cleared, and that the Proofs 
which he has already inſiſted on, may be ſtrengthned and rendered more ſtriking, and new ones 


added no leſs convincing ; by the Performance of which, the Weakneſs and Vanity of the Aſſertions, 


Arguments, and Objections of the other, will appear ſtill more manifeſt. Lately alſo has a peared, an 
Anſwer of the Opponent to the Advocatès laſt Reply ; by which the Former, as by every new Piece he has 


' hitherto done, furniſhes in Abundance new Opportunities of ſhewing the Badneſs of his Cauſe. As to 


the other Way of treating the Queſtion, by the common Law of England, the learned Gentlemen on 
each Side, and ſome others whom I have conſulted on the Caſe, have ſo fully laid down the Authorities 
to be attended to, that I think I may now venture to ſpeak alſo to that Part, and perſwade myſelf, 
that I can plainly ſhew, that this Law, conſidered either in its preſent or ancient State, ſo far from 
favouring the Pretenſions of 8, entirely overthrows them. > "a | | | 
Such being the preſent State of the Controverſy, I ſhall divide this Treatiſe into ſeveral Sections, no 
leſs than ſeven. ' ae 2 ee e 
The Firſt, Shewing the Nullity of the Plea of Renunciation, from the Law of Nature and Nations, 
or rather the Dictates of Common Senſe, . | IN OA CO 
Second, Nullity of the ſame Plea, from the common Law of England, looking upon as invalid and 
rejecting all Transfer of meer Right, | | 8 | 
Third, Concerning the Roman Civil Law. 
Fourth, Nullity of the ſame, from the expreſs Words and whole Intent of the Conſtitutions of S. 
Fifth, Nullity again from the Doctrine of the moſt celebrated & Divines; together with the Hiſtory 
of the Origin of this extraordinary Plea. | rs | 
Sixth, Shewing that neither G, nor $, have or had any well-grounded Claim to the Eſtate in Queſtion, - 
from the common Law of England, whether it be conſider'd as it was before the Change of Religion, 


„ 


or as it now ſtands; with an Appendix concerning the Claim of the Nepotiſm of G to the whole. 


Seventh, A Refutat ion of ſeveral Things alledged by the Opponent in his late Anſwer, relating to the pre- 
ſent Controverſy, but not touching the Subſtance and Merits of the Cauſe. As to the Allegations, which 
ſo touch the Cauſe in either of the Anſwers, I ſhall add Refutations of them at the End of the 
Sections, according as 22 concern the Subject handled in each Section. eK 

For Diſtinction Sake, I will call the new Anſwer of the Opponent, Anſwer Third, and that of 
the Gentlemen of the Law, Anſwer L. And when any Text of a Foreign Author, which ſome may 
be curious to ſee and examin in its original Language, or other Piece ſhall be too long to be inſerted 
in the Body of the Work, it ſhall be found at the End, and referred to by Numerical Letters. hs 
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Demonſtrating the Nullity of the Plea of Renunciation, from the Law of Nature and Na- 
lions, or rather the Diftates of common Senſe. Nullity of the ſame declared long ago 
by Bartolus and Baldus, from the like Principles, and lately by a Reſolution of the Doctors 


of the College of Sorbonne upon the preſent Caſe, 
ren N k my 7 ' | | | 
HE Argument taken from the moſt obvious Principles for diſtinguiſhing Right and Wrong, 

mentioned in the Title, ſeems to have been ſufficiently laid open in the Reply, to convince any one 
of the Truth, who has Eyes to ſee, and induce him to own it if he has Candour and Sincerity. All 
therefore that can be of further Uſe is to reduce it to a Form ſtill more exact and luminous, that fo it ma 
be fitted even for the moſt imperfectly ſighted, and confound any others, who are either quite blinded wit 
Paſſion, or ſo overſway d, that they will not acknowledge, nor act by what they plainly perceive, and 
endeavour by Cavils and vain Objections to hinder others from ſeeing, and acknowledging the ſame, 
To put Things therefore in the cleareſt Light, I will demonſtrate the Two following Poſitions. 


I. G was incapable of ſucceeding ab Inteſtato to the Perſonal Eftate of 7, in Virtue of any Right 
which G had before his Profeſſion. | | | 


II. Any one elſe to whom G ſhall be ſuppoſed to have transferred the Right which he had before Profeſ- 
ſion, was equally incapable of ſucceeding, in Virtue of the transferr'd Right. 


TH. | Demonſtration of the firſt Poſition. | 

All the Right, which G had before his Profeſſion, to ſucceed to the Perſonal Eftate of T, at leaſt that 
Right which concerns the Plea in Queſtion, was only Conditional, and of ſucceeding ab In- 
ze/tato, upon theſe Conditions, amongſt others, being put; that at the Death of 7, G were living, 
and able, in true Juſtice ſo to ſucceed : which Conditions conſequently, according to common Speech, 
are faid_ to have been reſpected as neceſſary, by the Conditional Right. | 


But G, after his Proſeſſion, was never able in Juſtice, to ſucceed ab Intſtata, in Virtue of 
ſuch a Conditional Right. Therefore, he was never after able ſo to ſucceed in. Virtue of any Right 


. had before. 4 adj | 

The Major is not denied, as to the Condition of G's being living, and *tis as evident that the Condition 
of his Ability was equally neceſſary. For tis as much a Contradiction in Law, for a Man to ſucceed ab 
Inte/iato without an Ability in Law ſo to ſucceed, as it is a Contradiction in Nature for a Man to ſucceed 
who is deprived of Life. I go on therefore to prove the Minor. 

Nobody can ſueceed by Virtue of a Conditional Right, nor can the ſame turn into an Abſolute one, 
unleſs all the neceſſary Conditions be put which this Right reſpects. But the abovementioned neceſſary 
Conditions, reſpected by the Right of & before his Profeſſion, were never all put, viz, that of being 
legally able, at the Death of 7, to ſucceed ab Inte/tata ; which is granted by my Antagoniſts, 

_ Therefore the Minor of the firſt Syllogiſm is no leſs certain than the Major; and due Form having 
been obſerved, the Concluſion, which is the firſt Poſition, is true and demonſtrated. 

This Demonſtration I have given, not that there was any Doubt about the Propoſition itſelf, ſince S 
acknowledges that all who profeſs among them either had no hereditary Right before, or loſe it 
then, and are conſequently incapable of inheriting in Virtue of any, either abſolute. or conditional; but 
becauſe it is manifeſt from the former Syllogiſms, that the ſecond Poſition is equally demonſtrable, 


Demonſtration of the ſecond Poſition. 


No Transferree can ſucced in Virtue of a transferred conditional Right, unleſs all the neceſſary Con- 


ditions be put which this Right reſpects. J | 
But all the neceſſary Conditions which the ſuppoſed transferred Right of & reſpected, were never put. 
Therefore no Transferree could ſucceed by Virtue of the ſaid Right. | b 1 
The Major is Evident, and I prove the Minor. 
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The Conditions which a transſerred Right reſpects in the Transferree are the very ſame, neither more 
nor leſs, than thoſe which it reſpected in the Transferrer. For if the Conditions were not the ſame, it 
would not be one ſame transferred Right, which only changes Subjects; for Example, if the Condi- 
tion of Ability in G was changed into Ability in 8, it would be a quite different Right which never. 
was in G. But the Conditions which the Right reſpected in the Transferrer were never all put, as has 
been proved in the former Argument. Therefore, neither thoſe which it reſpected in the Transferree, 
Conſequently all the Propoſitions in the firſt Syllogiſm of this ſecond Argument are true, and its Con- 
dcluſion, which is the ſecond Poſition, is good and. demonſtrated. | ; 

Notwithſtanding that the Inutility of the quondam conditional Right of G to T's Perſonal Eſtate, and, 
the utter Impoſſibility of its having been of any Benefit to him at the Death of 7, or to any body elſe, by 
means of Transfer, has been thus put in the cleareſt Light, from the'moſt evident and obvious Princi- 
ples of Reaſon; it may be yet agreeable to ſome, to ſee what learned Men, who have been noted for 
their great Study and Skill in that Branch of Science which regards Right and Juſtice, have thought on 
the ſme Subject. I will therefore here produce two or three of the moſt conſiderable Authorities of this 
Kind amongſt Ancients and Moderns. | 

Of the Ancients, two venerable Sages of the Law ſhall be my Men; Bartolus and Baldus, who 
lived many Years ago in the 14th Century, when the Study of this Science very much flouriſhed in 
Europe, and who have been ever ſince extreamly reſpected both by Divines and Lawyers, 

| The Words I ſhall quote out of Bartolus are in Legem finalem, C. de Paztis. (I.) Laſtly, ſays he, 1 
ce ask whether an Inheritance to which I may ſucceed ab Inte/tato may be ſaid to be due to me in Hope. 
&« This ſeems to be the Meaning of the Law at thoſe Words, Spes alienæ Hereditatis ad eos devolvendæ, 
c in the Beginning. But the contrary appears, and is the Truth, and I prove it.— For that 
c is ſaid to be owing to us in Hope which depends not on the meer Will of another, but on ſome future 
« Event, Now, whether or no an Inheritance ſhall come ab Intęſtato, depends on the meer Will of the 
« Perſon, who is to die, becauſe he can make a Will and inſtitute an Heir. And this is not ſaid to 
de be a Hope — The ſame appears from this other Conſideration ; becauſe a Man may diſpoſe of that 
„ which belongs to him in Hope, as well as that which belongs to him in Fact. But of ſuch an Inheri- . 
<« tance, or Hope of it, nobody can diſpoſe. Therefore Note alſo by the Way, that ſuch a Hope is 
* not Juridical, but the vain Hope of a Man, which is not to be attended to; which be ſure always 
6 keep. in Mind.” | 

The Words of Baldus are taken from his Comment on the fame Law. (II.) There are two Sorts ' 
« of Hope; the one depends upon the meer Will of another Perſon, - and cannot be brought into 
Contract; the other depends upon ſome future Event, and not the Will of another, and is properly 
called Hype, and may be brought into Contract That properly is called Zope, which has © 
« certain Cauſe in Being: But that which has no ſuch Cauſe in Being, as the Hope of ſucceeding to 
„% Man living, is not properly called Hope, And this makes to the preſent Queſtion, concerning 
« a Man obliging and making Ceſſion of all the Goods which he either has or hopes to have, which 
<« js to be underſtgod, of a Hope cauſed by ſomething p.it, not of a Hope to be cauſed by ſome- 
e thing future.” | 5 bh 

Upon theſe Paſſages it may be remark'd, that both the famous Lawyers exclude Expectancies of 
Eſtates ab Inte/tats from the Name and Character of Hope as is it taken in the Civil Law, which the 
Opponent ſo poſitively affirms no Lawyer ever denied, and which, poor as it is, he is fo very zealous 
to obtain for them: that both deny ſuch a vain improperly call'd Hope can be diſpoſed of, or brought 
into Contract: that both bring for this Aſſertion that very Reaſon, which I affigned in the Reply, 
why, in no Conſtruction of our Engliſß Law, ſuch Expectancies were capable of being given or granted, 
to wit, that they depended on the meer Will of another; and laſtly, that Baldus declares expreſsly, 
that ſuch Expectancies are no ways comprehended in a General Ceſſion or Renunciation of Goods had 
and hoped for. 1. a * eee 5 Nang 

A Modern Doctors, I know none of greater Repute, and whoſe Judgment will be more 
willingly hearkened to by moſt People, than that of the Univer/ity of Paris and College of Sorbonne. For 
which Reaſon I had theſe conſulted upon the preſent Caſe, and their Opinion, Point-Blank againſt the 
Pretenfions of & and this Plea of Renunciation, here follows. Beſides the known Abilities of the Sub- 
ſcribers, who are moſt of them publick Profeſſors of Sorbonne, they are alſo noted for being ſuch good 
Friends to &, and ſo conformable to their Sentiments upon the Queſtions of the Times, that no Ex- 
ception can be made to them on that Account. a ag We: {101 ang 


The 


(9 5) 
The Caſe is propoſed as if T and & had been Brothers, and the Relations had been all Children or 
Deſcendants of a third Brother, or a Siſter ; which alters nothing in the Difficulty to be reſolved as to S. 


Cask. (III) 


« Fempronjut, u Batchelor, being about to embrace a religious Life, makes a voluntary Oblation, Do- 
« nation, or Ceffion; of all his Goods and Rights preſent arid future, in favour of a certain Houſe or 
«© Religious Society which he afterwards enters, and there conſecrates himſelf to God, by folemn Vows 
% of Religion. About forty Years after this Donation, a Brother of Sempronius call'd Titius, one who 
4 has a very conſiderable Perſonal Eſtate, dies without Children and Inteſtate : to whoſe Succeſſion, conſe- 
& quently, Sempronius, if he had remained in the World, would have been called, on Account of being 
« "neareſt of Kin to Tities. But fince onizs, by reaſon of his folemn Vows, whereby he abdicat- 
* ed himſelf from the World and all worldly Things, and the Society into which he entered, by rea- 
« ſon of its Conſtitutions, are uncapable of the Right of Succeſſion ; it ſeems that this Inheritance be- 
«+ longs to the immediate, or perhaps the remote Nephews and Neices of Titius, being Children or 
86 Grandchildren to his other Brothers or Siſters.” | 


ANSWER, 


c The preſent Caſe having been read, and as the Importance of the Cauſe requires, maturely weigh'd 
* and diſcuſſed, the Sorbonne Doctors are of Opinion, that the Donation made by Sempronius, in favour 
c of the Society into which he enter'd, is void, falls to nothing, and is of no Force. The peremptory 
cc Reafon for which Deciſion, as being founded in the Law of Nations, is given by Cabeſſutins in his Theory 
c and Practice of the Canon Law, Lib. 5. C. 3. N. 18. Tis certain that two Things are required for any one 
« 10 give. Firſt, it is neceſſary that he have the Dominion or Property of the Thing to be given. 2dly, That he 
© have the free Adminiſtration of the ſame. For Adminiſtration without Dominion is not enough : Since Tutors, 
«© Guardians, Truſtees, cannot give the Things they Adminiſter, becauſe they have not the Preperty. Nor 
& is Dominion ſufficient without Adminiſtration : For Predigals, Minors, and Pupils, who are under Tutor- 
«6 ſhip, althe' they have the Dominion and Property of their Eſtates, and are to have the Benefit of them, 
c cannot diſpoſe of thoſe Things, of which they have not the Adminiftration, Now Sempronius cannot be ſaid 
cc to have had either the Dominion or the Adminiſtration of the Moveables of his Brother, whilſt yet living. 
&«& On the other Hand, long before his Brother's Death, he had deſpoil'd himſelf, by his ſolemn Vow 
* of Poverty, of all Power of Succeſſion. It remains therefore, that being deſtitute of all Right to 
„ the ſaid s, he could not tranſmit them to others : According to this 79th of the Rules of the 
& Canon Law, no body can transfer more Right to another than what he has himſelf. 
„ ?Tis concluded therefore by the Doctors conſulted, that nothing hinders the Kindred of the de- 
cc ceaſed Titins from entering upon his Succeſſion, to which they are called by the Law of Nations, 


* Given in Sorbonne, this 23d of Auguſt 1744. 
; g Fi De bacg. Machet, L' Adwvicat, De Lorme. 


It may be obſerved, that the chief Principle, which ds the Deciſion, is this, that G, neither 
before nor after his Profeffion, could give the Perſonal Eſtate. Whence immediately appears, that $ 
could be entitled to nothing upon G's having promiſed to give, if ever he got. Oh! but fays S, tho" G 
eould never give the Eftate, yet before his Profeſſion, he could give his Conditional Right to it, reſpect- 
ing the Condition that he ſhould ſometime take, or be able to take it. Very well: and the Doctors by 
not having taken Notice of this wretched Subterfuge, plainly ſhew that their Notions were entirely un- 
corrupt and juſt; For they could not imagine ſuch Cavillers were to be found, as to pretend a ſubſtantial 
Difference betwixt theſe two Forms of Tranſaction: I promiſe to give if I ever get, and I now give my 
conditional Right reſpecting the Condition, that I ſometime get, or be able and entitled to get. But I 
have chanc'd to meet with ſuch Cavillers, follow'd them in the bye Way, which they have pleaſed 
to take, conſidered their Principles under that Form of Conception and Expreſſioa which they think moſt 
ſerviceable for their Purpoſe, and plainly ſhewn by the two foregoing Demonſtrations, that their Weak- 
neſs and Inconcluſiveneſs are as apparent this Way as any other. 
I cannot but here take Notice, that it was infinuated to me from the fame Place, from which came 
the Deciſion, that they did not think the Brethren of &, in thoſe Parts, would ever have made fo ex- 
travagant a Claim, as has been put up here: and yet the Laws, there, exclude them no more from the 
Benefit of Donations of Moveables, than they are excluded any where elſc. | | 
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Anſwer 34. Above half of this third Anſwer, vin. 1 Pages of the 28, and all that the Opponent 
pretends to ſay touching the Subſtance of the Cauſe, is chiefly, and in a manner ſolely taken up, in 
_ attacking: the Truths ſet forth in the foregoing Section. Ten es their Side have been ſo clearly made 
out, that*tis moſt certain nothing can be oppoſed againſt them but Ignorance, falſe Reaſoning and 
Cavil. This moſt People may think was Reaſon enough, why I ſhould have entirely neglected, and 
not troubled myſelf with making any Reply; nevertheleſs, that my Adverſary may not think himſelf 
quite deſpiſed, and to prevent or put a Stop to his miſleading perhaps ſome others, I have reſolved 
not to decline the Pains of running over what he has alledged. W d bed „ Uo wry alia 3 

In my Refutation of him on the Matter of this Section, I ſhall follow the Order of his ObjeCtions. 
But before I ſpeak to his Firſt, I muſt take Notice that, in order to prove that G, forty Years before 
the Death of 7, could not make a Donation of T's perſonal Eſtate, either preſent or future, which is 
a fundamental Point in this Controverſy, I had obſerved in the Reph, that ſuitably to the Law of 
England, by which we are to be judged in this Caſe, and in Relation to the Matter now in 
Diſpute, three ſorts of Right might be diſtinguiſhed ; two which regarded Property, the other reſpecting 
future Contingencies, depending on the uncertain,good Will and Pleaſure of another Perſon. The 
firſt of the two former I remark'd to be the Right, which every Body has to that which is commonl 

called his own, his Houſe or Land, which he may deal with and diſpoſe of as he pleaſes ; which is 
called a Property in Poſſeſſion, or for the preſent. The Second I ſaid, was a certain Right in the like 
Things, when by the Grant and Deed of ſome Proprietor, they would be thus at our Diſpoſal, if the 
preſent, and perhaps one other or more ſucceeding Poſſeſſors ſhould fail, and we outlive them, which ie 
called by our Lawyers a Property in Reverſion, Remainder, or for the Future, Theſe two in juſt 


Analogy, as I take it, to the Engli/b Language, and conformably to the common Ways of ſpeaking, -I - 


diſtinguiſhed by the ſhort Appellations of Right to, and Right in a Thing; in which after having defined 
the Meaning of my Terms, 1 did no more that what every Writer is allowed to do, according as he 
thinks is moſt convenient for treating his Subject. Both of them I acknowledged, carried with them, 
according to the Eſtimation of our Engliſh Law, a Property which was oftentimes attended by Poſſeſſion, 
or Quaſi - poſſeſſion, which are generally denoted by the Word Inugſiment: W hence nothing hindered but 
they might be transferred, and their Objects be given and granted and all remain to the Grantee, whatever 
became of the Grantor. To the third Sort which I added, as being to have frequent Occaſion of 
ſpeaking of one of the Sort, I gave the Name, as the propereſt that occurred, of Rights towards a Thing 
When indeed we had no Property therein, but were only entitled to it under certain Conditions; 
from which Right I maintained no Benefit could be had without all the Conditions being put, and 
ſhould any entirely fail, the Right itſelf would be extinguiſhed, Againſt this Diſtinction, which threatned 
very much the clearing up the Matter in Diſpute, the Author begins with drawing out his cavilling Learning, 
citing Authorities, right and wrong, quite from the Purpoſe, and illuſtrating all with his own groſs Miſtakes, 
Ib, page 3, Numb. 2. Firſt, ſays he. the Advocate is out in the Notion he gives of the different Sig- 
nifications in which the Word Right is taken. Secondly, he does not aſſign the true Difference betwixt 

what he calls a Right in a Thing, and a Right fetards a Thing. wide rental enn d vr of 
Refutation, As to the Firſt, the Advocate is not at all out, in the Notions he gives; for every one who 
has read any Thing, or heard any Talk in Englih, about the Law of our Country muſt know, 
that here Men are ſaid to have a Right, implying Property and making a Thing grantable, 0 Eſtates 
in preſent Poſſeſſion, and a Right likewiſe implying Property, and Power of Grant in Eſtates in Rever- 
ſion or Remainder ; Thirdly, ſome ſort of Right, though very diminutive, and ſcarce deſerving. the Name, 
to ExpeCtancies, or Things which will only be his, upon ſome Contingencies falling out. ”Tis notorious; 
that the Word Right has all theſe Significations. Theſe it was to my Purpoſe to take Notice of, and 
of no others, | | ES = BY rer. 
hb. p. 4. N. 3. He goes about to ſhew, that Canoniſis and Civilians underſtand otherwiſe Jus in re 
and Tus ad rem, a-Right in and a Right to; and upon this Occaſion up come Leſſius, Layman, and Pickler. 
The. laſt of the three, one indeed not often heard of; whom yet the Opponent, p. 16. of firſt Remarks, 
ſhews to be a very great Man, becauſe Jahn Baptiſt Obrift, Aitorney and Sollicitor in the Imperial Court of, 
IVetzlaer, has thought fit to approve and recommend his Work, We ſhould have been glad however, 
ſome Perſon of Credit had been produced to vouch for Jahn Obriſt. * en tov wats 1 n als 
Refut. This might have been ſomething to the Purpoſe, if the Advocate had been ſpeaking with 
Relation to the Canon or Civil Law, but ſpeaking only with Reſpect to the Law of England, and 
N | | aving 
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Having laid down thoſe Rights, whoſe Objects according to this laſt, are capable of being given and 
granted, which are of two and only two Sorts, and they remarkably different; it was proper to take 

Notice of the Difference, and no leſs proper, in Conformity to the common Uſe of Exgliſ Words, to 
denote them by the Appellations of Rights to and in. 1 179 (21 35k | | 
Again, if I had undertaken to give a compleat Diviſion! of Right, he might reaſonably enough have 
excepted, that my Operation was inaccurate and imperſect. But I can aſſure him, that in ſuch Caſe 

I ſhould have proceeded quite otherwiſe, I ſhould in the firſt Place, according to the Language of 
Civilians, have divided Right into ' abſolute and conditional: then ſubdivided abſolute into Jus in re, 
implying Dominion or Property, and Jus ad rem, ariſing from an Obligation in ſome other to deliver 
over ſomething I was entitled to: Whence 1 had alſo an Action for recevering the ſame in Juſtice, 
Further, according to our Engiiſd Juriſprudence I ſhould. have alſo ſubdivided Jus in re, into that 
which regards preſent Enjoyment, and that of Reverſſon and Remainder ; to which Claſs likewiſe belong 
Annuities. Afterwards I might have ſubdivided conditional Right, with Bartolus, into that, the Conditi- 
on of which depended on the meer Will of another, and that of whoſe Condition there was reaſonable and 
juridical Hope, ſo that the Object might be ſaid debitum ſpe quamvis non re, due in Habe the not in Fact; 
or with Baldus, into that the Event of whoſe Condition might be hoped for from the preſent State of 
Wings, and that whoſe Condition could only be expected from ſome future uncertam Contingency, as the 
Inheritance of an Inteſtate, by his taking the Fancy to die without a Will. Or if any one likes better, 
he may make the moſt general Members of the Diviſion to be Jus in re, and Jus ad rem; and then 
ſubdivide both into abſolute and conditional. To which may be added, that the transferring or 
giving the Conditional Jus in re, is no more in Effect than a Promiſe abſolutely to give, if the Con- 
dition be put, and in this Reſpect all Transfer of conditional Right may be ſaid reduceable to the 
imparting a conditional Jus ad rem: Inaſmuch as the transferr'd Right amounts to no more than an 
Obligation in the Transſerrer, to transfer abſolutely, if the Condition be put, what he conditionally 
promiſed. | | | . 
But the Opponent may depend upon it, I ſhould never have confounded abſolute and properly called 
Jut ad rem, in the civil Law Acceptation, that is, what in our Law Language comes under the Denomi- 
nation of Choſe in Action, or Right thereto, with a Right of Expectancy and meerly conditional. Much 
leſs ſhould I have ſaid, that a Right of ſuch Eapectoncy is as truly a Right to any Thing, as any Right what- 
ever we can have to a Thing that is not yet ours; that is, to apply this Saying to our Subject, &, fifty 
Years before the Death of 7, and when T was not worth the fiftieth Part of the perſonal Kſtate which 
he dy'd poſſeſſed of, had as much a Right to T's ſuture Eſtate of that Kind, as he had to any Thing 
at the lame Time, which was not abſolutely his own ; Money for Example, for which he had a 
og: or Bond: int nd hip nd hen Maggs any Thyh  etan Pld Bod Bb CES W 
I haue not ſo ill an Opinion of any of his three forementioned Heroes, as to ſuſpect, that if he had 
ever read or underſtood any one of them, he would bave talked ſo extravagantly out of the Way, And 
yet this is the Man who is perpetually laying out, what / all Canoniſts and Civilians agree in; as if 
he vras the beſt acquainted with them in the World, and his chief Pleaſure and Employment had been 
to read and ſtudy them. But the moſt favourable Conſtruction I can put upon all this, is, that the 
Gentleman, tho? very accompliſh'd in all other Reſpects, could never bring himſelf to mind ſo much as his 
School-T reatiſe de Jure & Fuftitia. For how elſe can one account for: his crying out as he does in 
the ſame Page, againſt diſtinguiſhing Expectancies from Rights ad rem, which give an Action, as a 
Thing unheard of, and a meer Fiction of the Advocate? Moteover, he muſt have forgot, as no 
Wonder when Notions are ſo confuſed and inconſiſtent, his own declared Sentiment, p. 22. of his 
fecond Remarks, where he ſcruples to give the Name of Right, to one much more deſerving than that 
in Queſtion, to wit, to that of a Fiſherman to his expected Prey. For, ſays he, this Right, or rather 
Expeftance of Right ; and in another Place, which I cannot now turn to, he ſignifies that the Right in 
Queſtion ought rather to be called a Right to a Right, that is ſcarce one Degree more than a natural 
Power and Capacity. 2 | 
After having ſo notably diſpatched his firſt Point, he proceeds to his Second, which is to ſhew, that 
T do not aſſign the true Difference betwixt Rights in, according to my Deſcription, [which he ſaies 
ought to have been called Rights ts] and thoſe others which I had called Rights towards a Thing, ſuch as 
the Main of our Diſpute was to be about, and the Objects of which I maintained to be incapable of 
preſent Donation or Transfer. My Error in aſſigning the Difference, he goes about to prove by two 
Arguments, the Characters of which, in a Word, are, that the firſt conſiſts in a perpetual Blunder, 
and the Second is a Piece of unintelligible 1 a 818 | KY 
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For his firſt Argument runs thus: The Right of an Heir at Law, to what he may inherit, which 
is Jus ad rem, a Right to a Thing, is liable to as many, and even more Contingenc ies than a Right of 
Ex pectaney. Now unfortunately, this Right of an Heir at Law; as ſuch, and on' whom an 
Eſtate is not otherwiſe entail'd or ſettled, is a meer Right of Rxpectancy, and far from being se- 
cording to the civil Law Jus ad rem. For if the laſt was true, the Heir might have a preſent Action 
for the Eſtate, and turn out the Proprietor. For — of Action is ever conſequent! tt Jus ad ren, 


and is even its diſtinctive Character; though the Op it confounding all Things in his Definitions ih 
the Beginning of P. 4. makes it the Character of us in re, which is properly a' legal, thoutH not 
always, as when unattended with Poſſeſſion, a natural Power of Diſpofal. arent! eien“ 
As to the Contingencies to which the Right of an Heir at Baw is ſubje&t, he might have taken 
particular Notice, that it depended entirely on the Mill of another, who might grant or deviſe the” Eflnte 
as he pleas d, whether the Herr at Lato ſhould ever habt any Thing of . the” Hüte or 6. Whenee it 
follows, that Heirſhip at Law to Eſtates that may fall, at leaſt here in 'Enplarnidy is a meer. Right of 
Expectancy, and of the loweſt Kind ; ard therefore the Contingencies annext to it are ſo far from 
deſtroying the Notion that I gave of my Right torvarut, that they furniſh! a clear Inftance'sf ſueh 
Conditions, as render the Object of a Right not capable of being given or granted. For every Body 
knows, that a meer Heir at Law in the Life of his Anceſtor or Kinſman, cannot give, grant, or 
any Ways engage the Eſtate, which he expects to inherit. 
Hl ſecond Argument he ſets forth in a very ſſolemn magiſterial Declaration of the Differences of 
Right, intrinſical and extrinſical; Terms not at all explain'd by him, and, as here” apply, for any 
Thing J can ſee, not explainable. Whereſore, as there is no Likelihood any Meaning ean be found 
to them, it would be vain and ſuperfluous to hunt after one. Pis enough for my Putpoſe, that 
the Right towards, or Right of Expectancy, which I am to treat of, has, by reſpecting as a Con- 
dition, the meer Will of another, a Character plainly diſtinguiſhing} it from all Jus in re; ot even Ju 
ad rem, in any proper Signification given to theſe Terms, and rendering it ſuch, that its Object eannot 
be transferred. If the Evidence of the Thing and common Senſe of Mankind, be not enough to ſatisfy 
the Opponent, but he muſt ſee moreover ſome learned Names, I could direct him to proper Places 
in Laſtus; but he may ſee the Like in any Author who treats of Donation, and of the Rights on 
which Actions are founded. e 5 ens din zem buster 
After that the Opponent has done ſo much towards confounding all Things, he proceeds, Numb. 5. 
to the Refutation of five Aſſertions, which he will have to be Aſſertions of the Advocate, - and to 
contain the Grounds of the Arguments whereon he lays his chief Streſs, The Firſt of theſe he makes 
Numb, 1. to be that, The Right G might have had at the Time of his Renunciation to the perſonal 
E/late of T. being no more than a meer Expeftance, could not be tranferred to another, | ' © e 
'  'Refut: I have not remark'd that I have any where, as yet abſolutely, aſſerted this Propoſition, as the 
Argument I . chiefly inſiſted on againſt his Plea did not require it: nor do any of my Texts which he 
brings N. 1. to prove it to be mine, import any ſuch Thing. But as this is but one of the ſmall Faults 
in his Way of Writing, I will not much quarrel with him about it. And now I tell him, that if I did 
not ſpeak affirmatively before, my Argument then, which I ſtill ſtick to, not requiring it, at preſent 
upon more amiple Conſideration and Information J ſo ſpeak and maintain, not indeed, that the Transfer 
implies a Contradiction; but that not only by the civil Law ſach an Expectaney cannot be transferred, 
but what is much more, that by the common Law of England, of immemorial Standing, not Rights 
much more Subſtantial, in a Word, neither ſuch as Civilians call Jus ad rem; (excepting ſome parti- 
cular Caſes provided for by ſpecial Statutes) nor even Jus in re, without ſome Sort of Poſſeſſion or 
Inveſtment, can be transferred from one to another, but that all ſuch Rights can only paſs to, and be 
continued in Heirs, Executors, and Adminiſtrators. Whence as the Rights to Goods which are in 
England, muſt be determined by its Laws, an invincible Argument will be drawn againſt the Plea of 
&, which, as I do not inſiſt upon in this Section, and it will make the Subject of the next, I ſay no 
more of at preſent. | ene DEM IAQ" 
I tell him Secondly, that what he produces by way of Refutation of the ſaid Aſſertion, is a meer Heap 
of Miſtakes and Errors. „ eee S900 YUTRALE 9913" Offy "TIS 20 
Firſt, he ſays that Canoniſts and Civilians ſubdivide Jus ad rem, into Spes probabilis & improbabilis, 
ſuch as is accompanied with a great or little Hope of Sucteſs-——1 cannot pretend to anſwer for what every 


Lawyer, Canon or Civil may have ſaid. But I am very apt to think, not one good Lawyer can 

be produced, who has diſtinguiſhed Jus ad rem by Reſpect to any ſuch Hopes. If he had looked 

in his Leſs l. 2. cap. 2. dub. 2. where he gives the Diviſion - of Right, he would not have 

found the leaſt Intimation of this Diſtinction. According to him, Jus ad rem is defined ö 

non tribuit actionem in rem, ſed perſonam, Right to a Thing is what gives an Aftion not upon a 7 Zing 
| | | | but 
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»but 01,8 Perſin. And. for Example, the brings the Rights that accrue from Stipulation, Dona- 
tion, mption, and other Contracts before Ixadition. Vinmius in Inflituta, à ſort of a Claſſical Au- 
.thor amongſt Civilians, in Lib. i. Jit. 2. F. 12. divides Right into Real, being Dominion, or ſome 
other Right in a Thing, and Perſonal, which in a Word, ſays he, may be retuc'd to Obligation, and 
Credit. The Opponent on his; Side, quotes Sanchez, whom I have not now by me, but whom, in 
1 he has cited as little fairly upon this Occaſion, as on another, which will be ſeen 
2. His Civilians and Canoniſts when they treat of the abovementioned Lex finalis, again tell him, 
that when they talk of probable and improbable Hope, they do not mean à Rigbt or Hope more or leſs 

d, -but ſuch as 1s approugd and alnu⁸d of, or diſapproved and diſallowed of by the Lau and yet 
Bartiolus and Baldus upon this ſame Law, as is plain in the Words quoted from them, expreſsly declare 
that ſome Hopes, or Contingencies, metaphyſically poſſible, namely that which is the Subject of our 
Diſpute, the Hope of ſucceeding to an Inteſtate, are tepelled from being brought into Contract, not 
merely by reaſon of a poſitive Law, but from the Unreaſonableneſs of the Suppoſitions themſelves; as if 
the Opponent ſhould pretend to bargain with a Man to give him at a certain Price ſo many dozen of 
Larks, which he, the Opponent might catch, if the Skies fell. | 1 4 2 
3. He is ſtill very unbappy in his Civil- Law Quotations, tho' he has endeavoured to reform them. 
The Law he inſiſts upon is, L. Nam hoc Miodo, 1 1. F. de Hereditate, which is ſtill wrong quoted, for 
it ſhould be 18. J. But what is worſe, this Law is upon another Subject, and ſpeaks of a quite differ- 
ent thing from what the Gentleman is talking of. For it is not concerning an Inheritance that is 
to fall, but an Inheritance actually faln; which a Man ſells, inaſmuch as it is his, really believing it 
to be ſo; and this Hope, the Law ſays, is Vendible, nor is the Seller obliged to make good the Title.— 
Nevertheleſs it may be here remark'd, to our Purpoſe, upon this and the two or three Laws precedent 
and. ſubſequent, to which this relates, that Vendition of this ſpes Hereditatis, or Transfer of an Inheri- 
tance for the Preſent under Condition, is look'd upon to be the ſame Thing, only differently expreſſed, 
as à Covenant or Contract whereby one ſells and engages to give it up, if he has an actual Right 
to it. For ib. L. Quodſi, The Sale of the ſaid pgs Hereditatis is deſcribed by this Tranſaction, if the 
Seller had any Right, the Inheritance was ſold, Si quid (in hereditate) Juris efſet Venditaris, venire. In 
like manner the Transfer of an Inheritance for the future, under Condition, amounts to the very ſame 
Thing, as a Covenant to give it, if in Time to come it ſhall belong to the Transferrer —Perhaps 
alſo. the Opponent may ſee in this Example the Abſurdity of making his transferred conditional 
Right ta be of Benefit, after that one of its neceſſary Conditions has quite failed. Seius ſells to Titius 
his Right to an Inberitance if it be actually his. The Law ſays, Seius ſhall not indemnify Titius, 
tho“ the Inheritance ſhould prove not to belong to Sus. But the Opponent ſays, That notwithſtand- 
ing, he has a very good Way of indemnify ing Titius; for the Right of Saus was a true conditional 
one, even à Jus ad Rem, and ſaleable, and actually fold and transferred. to Titius: and therefore, how- 
ever the Caſe may be with Seius, whoever be the true Heir, Titius has the faid Right, and may and will 
make ſomething of it. + 113.46; 1630 . 4% e 
After that the Opponent has thus attack'd the firſt Aſſertion, in a vain, erroneous, ſelf-deſtroy ing 
Manner: Vain, becauſe; it was none of mine: Erronedous, becauſe of the many Errors and Blunders he 
has advanc'd in impugning it: Self. deſtroying, becauſe he only furniſhes new Arguments to defeat his 
own Cauſe: He then proceeds to Aſſertion II. which is truly mine, vix. Suppoſing ſuch Right was at all 
transferable, it reſpected as à neceſſary Condition, that, at the Death of T, G ſhould be capable of taking the 
Perſonal Eftate of T by hereditary Succeſſion. Tis in this Propoſition, he fays, that the Chief Hopes of 
the Advocate ſubſiſt. And this is ſo far true, that the Advocate has hitherto inſiſted on it, as furniſhing 
his chief Proof, in the argumentative, complicate: Way, againſt the Opponent's Shifts and Pretences to 
rational Argument; and ſtill inſiſts, that joined to other obvious and unconteſted Truths, it cre- 
ates a mathematical Evidence, that neither G, nor S, ever had the leaſt Shadow of Right to T's 
Perſonal Eſtate. | ; £3; | h 
Ib. N. 7. Againſt this Aſſertion the Opponent objects, that it has been frequently advanc'd but 
never proved. 5 ; 
. Refut. A man muſt be an intrepid Diſputant, and able to outface the moſt glaring Evidence of 
Truth to make ſuch an Objection. For if that might be ſuppoſed as a Principle which the Opponent 
lays down as the chief Ground of his actual Plea, that to which the Arguments he has brought, (ſince his 
having dropt the Plea firſt put up in the Deductian) have chiefly referred, to the very Time the Reply 
was writ ;. that, to which this his laſt Piece, as defending the ſame Arguments, refers alſo in ninety nine 
Parts of a Hundred, of What it has touching the Merits of the Cauſe; it has been proved over and over 

| | | B 2 again, 
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again, that the Right of G, before his Profeſſion, reſpected as a neceſſary Condition, that G, at the 
Death of 7, ſhould. be capable of hereditary Succeſſion. For, that which he lays down in his Caſe 
lated relatively to $, which I called his Diſcuſſion, as the Ground of his Plea, is the Right which G 
had of ſucceeding to 7, under the Contingency of his | proving next of Nia to 7, at the Time of 
T's Death, and conſequently Heir at Law, or ab Inteſtato. Diſcuſſ. p. 1. Which conditional Heirſhip at 
Law, or ab Inte/tato, he alledges was transferred to $-by G's General Renunciation in favour of S. 
All the Arguments he makes uſe -of in this Diſcuſſion from one End to t'other, all his Diſcourſe both 
there and where he again touches the ſame Subject in his Second Anſwer, p. 19, tend to prove that &, 
in Virtue of this Hereditary Right transferr'd to it by G, (which S, tho' not G, was capable of at the 
Death of 7,) juſtly may, as it now does, claim the Perſonal Eſtate of 7. all that I have hitherto 
conſidered of this laſt Piece, and all in a manner that yet remains, touching the Merits of the Cauſe, 
tends to the ſame Point, that S, in Virtue of ſuch a transferr'd Right might ſucceed to and inherit any 
Eftate which G would have been Heir to if he had lived in the World, _— Now tis euient, as has 
been often urged, that this conditional, hereditary Right of G, reſpected the Condition of G's being 
alive at the Death of T, and not only alive but not attainted, not out-law'd, not otherwiſe diſabled 
from taking by Inheritance: Since 'tis as impoſſible, as has been obſerved, in the firſt Syllogiſm of the 
firſt Demonſtration in this Section, and equivalently, in many Places of the Reply, that G ſhould 
take by Inheritance, if he were diſabled by Law, as ſo take if naturally dead. And this is what the 
Opponent himſelf very plainly confeſfes in the few Lines which he has in his Second Anſwer, p. 19. 
concerning the Nature of this chief Plea, For after he had faid that G, before his Profeſſion, could 
«|ifpoſe of a Right he had of ſucceeding to T's Perſonal Eſtate, under, that is, (in other Words) reſpecting 
ſevera} Contingencies, he ſubjoins, that ſuppoſing the Eſtate was to fall in G's Life-time, his true Right, 
from the Beginning, was under theſe ſeveral Contingencies, if he were not under Attainder, or a Profeft 
Religious. Therefore from the Conceſſions of the Opponent, and the very Foundations laid by him, 
of his Cauſe, the Second Aſſertion has been abundantly proved. aun 
As the foregoing Anſwer of the Opponent has been ſhewn to be extravagant, ſo what he brings 
to give a Colour to it, is little leſs. Firſt he ſays, ib. thatif G could have only promiſed to give the 
Object of his Right, if ever it was his, then indeed ſuch a Promiſe would reſpect as a neceſſary Condi 
tion, that G at the Death of T, ſhould be capable of taking the Perſonal Eftate of T. 810 
Refut. Beſides what has been proved in the firſt Demonſtration, of G's conditional Right reſpecting 
the Condition of his being able to take, I leave it with the common Senſe of Mankind, to which J ap- 
peal'd upon this Article, in the Body of the Section, and fince, p. 9, Whether there be any Differ- 
ence of Moment, between G's promifing to give if the Thing came to be his, and G's transferring his Right 
reſpecting the Condition that he ever took, or was able to take. | [444-4 K 04/4 
1b. Secondly, he ſays, if theſe two Tranſactions were equivalent, the Condition reſpected would be 
Ability to take the Eſtate not by hereditary Succeſſion, as the Advocate wrongfully calls it, but as Ad- 
miniſtrator to his Inteſtate Kinſman, in Virtue of the Statute of Diſtributions, -- | 172 59 
Refut. Now one ſees very well what made him ſay the ſecond Aſſertion was never proved. No: It 
has not yet been expressly proved againſt this new Plea of the Gentlemen of the Law, here borrowed 
by the Opponent; according to which, the Right of & is deduced from one in G ſtill ſubſiſting in 
him at the Death of 7, (which the Opponent has diſown'd fifty Times) by which, tho' ever ſo much 
*profeſt,' he was intitled to be Adminiſtrator under the Statute of Diſtributions, © But, àgainſt his own 
Second Plea of conditional, hereditary Right transferred, it has been abundantly proved, as has been juſt 
now ſeen, Thus we find that as he can no longer defend his Second, he is for leaping to a Third, 
and to proceed in his ordinary Way of Puzzle and Confuſion, without giving the leaſt Notice, I 
ſhall not here go about to examin the Arguments, upon which Anſwer L pretends to ſet up this Plea, 
That will be more conveniently done under Section VI. But 'tis certain none of their Arguments 
prove, that the preſent way of taking the Eſtates of Inteſtates may not in a very proper Senſe: be 
called a hereditary Succeſſion ab Intęſtato. For altho' Religious ſhould have had ſome Right in former 
Times to demand Adminiftration, (which yet they certainly never had) of the Perſonal Eſtates of their 
Inteſtate next a-Kin ; 'tis undoubted that now, ſince the Statute of Diſtributions, theſe Eſtates of In- 
teſtates are not taken in Autre droit by Way of Adminiſtration, in behalf either of living or dead; 
but whatever be ſtill the Form and Style of the Writs of Spiritual Courts, and how neceſſary ſoever 
they may be for obtaining Poſſeſſion, Perſonality is taken under the ſaid Statute, as a Property of the 
Taker, a Property ty'd to Proximity of Blood, and fo that the taking Kindred repreſent the Perſon of 
the Deceaſed, Now what is a Total Inheritance by Law, according to all Lawyers, but a Right of 
Property ariſing from Proximity, and by Order of Lay, to all Goods left by a Deceaſed, and by which 


the 
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the Heir ſtands in his ſtead and repreſents his Perſun? A Right therefore to Part of his Goods given by 
Law on account of Proximity of Bloood, and ſo as ta repreſent his Perſon. with reſpect to one Part, is a 
purtial Inheritance ab Higſlato. So Engliſh Lawyers commonly expound the taking of Inteſtates E- 


ſtates under the Statute of Diſtributions, formed upon the Model of the Roman Civil Law. So the Op- 
ponent, and the whole Family of 8 have conſtantly underſtood it in this Controverſy ; and therefore 
muſt confeſs, that the Right of which they pretend to avail themſelves, as formerly transferr'd, reſpected 
the Condition of G's being capable of hereditary Succeſſion, of which nevertheleſs G and all profeſt Fa- 
thers, were and are moſt certainly uncapable, ſince they are declared uncapable of all ſort of hereditary 
Succeſſion: Omnis Succeſfionis hereditarie incapaces. Greg. Xiii. Bull. Aſcendente. The Advocate there- 
ſore was no ways in the Wrong; but had full Reaſon to fay, that the Condition of Ability to take, 
reſpected by G's conditional Right, was Ability to take by hereditary Succeflion.' And ſhould ſome Scru- 
ple; tho“ unreaſonable, be made at calling Succeſſion under the Statute of Diſtributions hereditary, tis 
ſtill as to h n Property coming to the Taker, ab Inteſtato, which is equally repugnant to the Pro- 
feſſion and Conſtitutions of S, and the unanimous Declaration of all its Divines. f 

Ib. zdly, He thus argues: Such a Transfer could not reſpect as a neceſſary Condition, that & himſelf ſhould 
le rapable of taking the Perſonal Eſtate, becauſe by the very Transfer of hir Right he made himſelf mcapable 


of taking in virtue of a Right he had transferr'd to another ; but it only reſpected as a neceſſary Condition 


that G ſhould be next of Kin to I, when T died Inteſtate. 

Refut. I ſhould be in no manner of Pain, if the Opponent could make out that This famous Transfer im- 
plyd a Contradiction. But to do this he muſt uſe ſome other Argument, than the ill-form'd Cavil which 
he brings here, and elſewhere, which makes moſtly againſt, and by which he puzzles himſelf, whilſt he 
is ſeeking to-puzzle others. To ſhew this, and where lies the be, I begin with what he fays 
laſt, G's Right only reſpected as à neceſſary Condition, that G | ſhould be next of Kin, when T died In- 
teſtate. If ſo; as there is no Inconvenience in ſuppoſing G to take, whilſt a Condition not neceſſary 
for taking is abſent, we may ſuppoſe him taking and at the ſame Time unable to take, by. reaſon 
of ſome legal Impediment, as Attainder, or religious Profeflion. This is a plain Contradiction. We 
muſt therefore look upon it as certain, that one neceſſary Condition, which G's conditional Right of 
taking, reſpected, was G's future Ability to take; and if, upon Pretence that after Transfer, the. Transferrer 
would never be able to take, no Ability could be. reſpected by the transferred Right; it would follow, 
that all Transfer of ſuch Right is impoſſible ; which is directly againſt his Plea, How then ſhould he 
have gone about to ward off this fatal Blow to his own Syſtem ? Firſt, He ſhould have reflected, that tis 
quite accidental to Rights, whether or no they be transferred; whence they may be conſider'd antece- 
dently to, and abſtracting from all Transfer, and as ſo conceived be transferred. On the other Side, legal 
Taking eſſentially requires civil Life and Ability; and therefore a Right to take for the Preſent muſt be actu- 
ally attended with theſe, and a Right to take for the Future and Conditionally muſt reſpect the ſame in Fu- 
turity and under Condition. Nay a conditional Right to a Thing, is ſaid on ſome Occaſions to reſpect as a 
Condition not only a Capacity of Taking, but alſo the actual Taking and Getting; as when a Fiſherman 
ſells beforehand the Fiſh he ſhall take. And what more ordinary than to fay, if ever I get ſuch a 
Thing, I now give it you, for then nunc pro tunc. Nevertheleſs this is but an unproperly called Gift, 
and a meer Shadow of a true one, which requires Property and Poſſeſſion; and the conditional one a- 
mounts in Effect to no more than a Promiſe to give if I get, as was obſerved Page 9. For which 
Reaſon not only the Act of Transfer does not deſtroy the Capacity in the 'Transferrer, as it deſtroys not 
Civil Life; but does not even prevent his ever having the Property of the Object reſpected, and only 
brings an Obligation upon him to give it up, if the Conditions be put. Wherefore, to ſpeak School- 
Language, which I preſume the Opponent may underſtand, the Transfer excludes not the Conditions 
now mentjon'd in Au, either /gnato, or exercito. | BETY: | | 
The Opponent having thus crowded into leſs than half a Page the Abſurdities remark'd upon in 
the four preceding Refutations, haſtens away to what he calls my IIId Argument and Aſſertion. The 
Occaſion of his Haſte is very apparent. For having nothing reaſonable to oppoſe to the ſecond Aſſer- 
tion oh which I laid my greateſt, Streſs, and. which of itſelf: manifeſtly deſtroys his Plea ; he was un- 
willing to look, or that any one elſe ſhould look at it any longer, and was in Hopes to keep it out of 
his own and every body's Sight, by bringing other Matters upon the Carpet, which went not ſo «Jfcly. 
to the Point in Queſtion and might afford him Matter of Wrangle. | | 

The Aﬀettion, which N. 8. he gives out for mine, and ſets about to impugn, is this. G's cvit 
Death, by his | Profeſſion, is in the Eye of the Lau equivalent to à natural. Death, as to all civil Effetts : 
And upon Occaſion, of this Aſſertion he makes a prolix Diſſertation, touching upon ſeveral*T hings 
nathing at all to the Purpoſe, which therefore it will be enough ſlightly to run over, ſhewing in a 
Word, their Falſity or Impertinency. Refut, 
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+ Refut, This Aſſertion ſingly and crudely taken is not mine. If inſtead of the laſt Words, t f 


allacivil Egecbs, he had put, as to Privation 1of all civil Righis in G; it: would" haue inepreſemed n 
Senſe, and been proper. So it is ſufficiently evident from the Meaning which both canon and civil 
Lawyers give to cu! Death.” Thus the Romans ſaid of their Slaves, and other Capite Deminuti, 
that they were ci vill y dead, becauſe deprived of all civil Right, all Right to any Thing as their own 
Property and for their own private Benefit. Thus our Lawyers uſe the ſame Metaphor in regard of 
Outlaws and Attainted, as their Predeceſſors did alſo in regard of all Religious Profeſt, and as the R. 
Cath, Canoniſts generally do now. Sn - ($144--3317Wwl CI EM gte ROM $48 sn ern! 
adly. I never pretended in this Aſſertion ſo amended to contradict the Opponent, becauſe I ſuppoſed, 
and ſtill ſuppoſe, that he willingly admits the profeſt Members of &, to be ſo dead. Indeed d rom hence 
may be formed an Aſſertion like the Second, and which equally overthrows the Plea of Transfer of the 
Conditional Right. For as that Right was before ſaid to refped as a neceſſary Condition, the future legal 
Ability of & at the Death of 7, ſo it may be equally ſaid to have thus reſpected his ſuumosvil Life at 
the ſame Time. | | | 4 | T7 CH TER DOG RO 
_ 3dly, Here again the Opponent brings in his Intrinſical and Extrinſical, as little to the Purpoſe as be - 
fare. For if there be a real Incapacity, what matters it to our Purpoſe, - whether it be from the Act and 
Choice of a Man, or Ordinance of Law? geſides, the Opponent will ſcaroe deny, I am ſurerfew. 
Divines will, that the Extinction of all civil Rights in the private Perſons of ſolemnly Proſeſt Religious 
of any ſort, is imply'd in their Proſeſſion, and in the Senſe and Meaning of all Conſtitutions approued for 
the ſame, which is what calls he here an intrinfieal Incapacity, Whence, as S does not pretend to any Pri- 
vilege of ſucceeding, whenever their Religious might have ſucceeded, if they had not been civilly dead, 
S can as little ſucceed on Account of their private Religious, as theſe can for themſelves, who muſt be 
own'd, even according to his own Definition, to be intrinſically incapable thereof. LAST e Bt 
Athly. P. 8. To prove that a civil Death has not the Conſequences of a natural one, he brings 
the Example of Peter having an Annuity for the natural Life of John, which is not loſt by John's be- 
coming Religious. But does this ſhew any civil Right in John after his Proſeſſion ? No: all the civil 
Right is in Peter. The ſame holds in his other like Example of John a Religious, having made over 
his Annuity. For by our Laws, an Annuity is a veſted Intereſt and allowed to be transferrable as well 
as a Reverſion or Remainder, and after Transfer no civil Right to the yearly Payment remains 
in the Transferrer. All that can be drawn from hence, which is nothing at all to the Purpoſe, is, 
that ſometimes the civil Rights of others, may be dependent on the natural Acts, and Accidents; of a 
Religious; and that when abſolute, they are quite independent of his civil Life or Death, - tho* they may 
have come originally from him. | "HE ang 1 133 
Sthly, He ſays, and dilates thereupon, that the Right of Expectancy in 8, does not at all interfere 
with G's civil Death. But all this is only Crambe repetita, Cabbage over again, and an obſti- 
nate Denial of what is as clear as the Day, that G's conditional Right of inheriting or ſucceeding 
to the Perſonal Eſtate of Tas G's Property, for ſo long as it was in Being in E, or on whom- 
ſoever it was transferred, reſpected G's future Capacity and. civil Right at the Death of 7; 
which Capacity and Right, having been cut off and rendered impoſſible long before, by G's Pro- 
feſſion, the ſaid conditional Right could never have any Effect, and muſt have periſhed at the 
ſame Time. e 2000-0 e Ee ts al AE: dt dean 
Sthly, The Opponent's General Notion of the Uſe in Law of ſuch Metaphors and Similies, as that 
of civil Death, is very faulty. Theſe Similies are not only good, when ſomething is other wiſe proved 
to be conformable to Law, but as they are grounded upon a ſufficient' Induction, they alſo indicate 
what is or is not conformable, He might have ſeen this Matter very well expreſt by Mr. B———, 
p. 14. of the gd Copy: Every one that knows any Thing of the Spirit and Genius of our Lato, (and the 
ſame in this Particular, is that of the Civil and Canon) muft #now, that when they make Uſe of Fiction: 
of this Kind, they adhere to them aluays, fo as to carry the Parity and Reſemblance into all Caſes, and 0 
make it bold throughout, unleſs where ſome ſolid Diſtinction flands in the Marr. DIR I 
7thly, What he aſſerts afterwards, that civil Death can have no Conſequences, where no Benefit 
accrues to a Religious, tho' true as to ſome Caſes, when there is Queſtion of a Religious taking in Autre 
droit, is far from being univerſally ſo, and is notoriouſly Falſe in our Caſe, when the Right ſuppoſed to 
be transferred is Conditional, and the Condition reſpected is an Ability, a civil Right to be perſonally Be- 
nefited in him who is become Religious. For ſuch was G's Right of Succeſſion before his Proſeſſio 
niz. If E, at the Death of 7, was able to ſucceed 4 Inteſlato, and have the Perſonal Benefit of 76 
Eſtate Nothing can be weakec than the Inference he forme, from G's Right reſpecting his natural, that 
therefore it reſpected not his civil Life. For it reſpected both Lives as Conditions equally neceſſary. * 
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s Night was no other than to ſuceeed, if G was naturally living and otherwiſe able to inherit, for 


| be muſt! be: alſo living Civilly,——Arnd this equally ſhews that the Rule of Law which he brings 
rakes plainly againſt him. Qui in jus ſuccedit alterius, eo jure, fu alle, uti debet. He that ſucceeds 
to the Right of another mit make uſe and avail himſelf of that Right, and no other, than what the other 
had: Which in G-was to inherit of 7, if G, not &, or any body elſe, was naturally living and other. 
_ wiſe able. Fhis way of reaſoning the Opponent ſometimes calls a. bewildering. the Reader with 
Obſcurity and Fallacy of Argument. But tis quite otherwiſe, and only a putting him into the beaten 
Road of good Senſe, enlighten'd with the Sun- ſhine of Evidence, and hindering him from being ſtopt 
in his Courſe by the Opponent's confus'd, - inconſiſtent Allegations. No Perplexity can be hence raiſed 
but to —— as him, who are obſtinately bent upon oppoſing the moſt obvious Dictates of com- 
mon * eee ee ern e i ide l Rr 211 16: 4040; ns 
A lIVch Aſſertion which he gives me, M. 9. is, That the civil Death of G, by. which be is. incapa- 
Mur uo acquire for himſelf,, makes: him atſa incapable of acquiring. for another; 1, 1 
Nga. Ellis Aſſertion is none of mine. He produces no Words of mine for it; and I am ſure; he 
ean produce none. I make no Exception to theſe Ways of Expreſſion, a Religious ſometimes may 
acquire, take, and inherit for his Monaſtery as the Slave might for his Maſter. Even the ſtrict 
Mendicity of S. Francis does not forbid his Diſciples, as he tells them in his Teſtament, to take the 
Priee of an honeſt and becoming Labour, Accipere pretium Laboris, qui ad Honeftatem pertinet, but on- 
ly the ſetting: their Hearts thereupon. I only remarkt that Acquiring, Taking, and Inheriting have 
different Signiſications, when ſaid abſolutely of any one, and when ſaid to be for another. And upon 
this Subjecd L am ready to ſubſcribe: to what the Opponent ſays, p. 14. excepting ſome incongruous 
Exproſſions which I have left out and fupply'd with Dots, I ben therefore it is ſaid, that a Monk, tho! he 
cannot acquire and take for himfelf, he can take for his Monaftery, it is not meant that he exerciſes any Act 
F appropriating fin to himſelf and then traniferring to his Monaſtery. Such Appropriating would be a- 
gamſt his Jeu of Poverty. But it is meant, that he is the Means thraugb which his Monaſtery ac- 
gurt. .. Which immediately, | without am active Concurrence of the Monk, 
acquires the Property of ſuch Inheritance or Legacy. I am willing alſo to ſuppoſe, that the Authors 
which” he learn edly quotes for this moſt undoubted Explication, Haſtienſis, Faunnes Andreas, Abbas, 
Benedictus, Pariſius, really deliver it. 5 A The 
I muſt obſerve: yet, that in ſome Countries, there are certain Ways in which private Religious are 
no more able to take for their Monaſteries than for themſelves ; upon which Account they are ſome- 
times abſolutely: ſaid: to be unable to take either for themſelves or others, Thus in France, a Legacy left 
to a Religious, without Mention of it's being for his Monaſtery, is not Good: And. ſo ſays Mr, B-----, 
it appears to have been formerly in England As alſo that no private Religious without mention of his 
Sovereign, could recover any thing for Debt or Damages. All which is abundantly confirm'd, 31ſt 
Henry VIII. C. 13. which Jays no new Reſtraint on, tho' it gives no Indulgence to, non- de raigned 
and non · departing Religious, but leaves them in the fame Condition they were in before by the com- 
mon Law: of whom the Statute ſays, that they ſball not be received, admitted, or deemed able in Law 
to demand, challenge, receive or take any Thing or Things, by Reaſon, or for any former Title, Right, In- 
tereſt or Purpoſe ; before the. ſaid ſeveral Deraignments or | Departings out of their Religion. Never- 
theleſs for ſuch Things and Ways, in which Religious may be Means for their Monaſteries acquiring, 
as when on Occaſion of their Relations of Kindred, and a Privilege in ſome Countries granted to 
Monaſteries, theſe repreſent their Neligious and inherit what they might have inherited, or when the. 
Religious, who are eſteemed only as Inſtruments of their Sovereigns and Community, earn by their 
Labour, or when again ſomething is given or left to them conſidered only as Hands belonging to a 
religious Body, into which the Gift or Legacy is put for the ſame: In all theſe and the-like Ways, 
which come under the General Ferm in Autre droit, I moſt readily allow, according to the laud- 
able Cuſtoms of each Country, that they may be ſaid to take for their Monaſteries. 4 Fa 
Thus we ſee that the Opponent” needed not to have look'd for Reaſuns againſt. the 4th Aſſertion, 
fince he had no Manner of Ground for affir ming it to be mine. If gevertheleſs. he had a mind to. 
ſhew his: Skill in Law both Engliſb and Roman, at leaſt he ſhould have brought true Inſtances of both. 
Kinds; as he might have brought ſeveral, if he had known any thing of either. But of the two Inſtan- 
ces which he alledges, one for each kind of Law, he is out in both. | 3 . 
PFirſt, He ſays, it is certain that if a Perſon be civilly dead by Attainder, an Eſtate falling to him, 
(chat is, which would have come to him if be had not been Attainted) does not go to the Heirs 46. 
to, hut tothe King. Now on the contrary, it is certain that it does not go to the King, unleſs: 
the Attainted had in it a veſted Intereſt, as by Remainder, but will go to the Heirs of the Perſon 
from whom it falls, as if the Attainted were naturally dead; and may go to any Heirs of the At- 
tainted, unleſs in a Caſe of Corruption of Blood, and that theſe Heirs are his. Deſcendants, . The 


which 
he 
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| 76 16 ? | 
The Civil Law fays as little of what he pretends, as our Common. For the whole Import of the 
Law which he quotes, Cum pater F. de Legatis, 2. is only that an Heir in Truſt for his Children, or 
any one of them at his Death, whom he pleaſeth to chuſe, and afterwards himſelf incurring civil Death 


by Deportation, did not therefore loſe. his Power of chuſing who his Truſt ſhould go to. Not a Word 


of Conſiſcation. This alſo is the Meaning of the Note of Gothofredus,) alias Demi 1 a French 
Juriſconſult of the laſt Century, which Note he quotes, and very ſearnedly calls Ghſſa without any Ad- 
dition; an Appellation given to certain Notes put in the Margin of the Text either of the canon or civil 
Law, above three hundred Vears ago. The other Law, 2 de jure Hiſei, adds only a Decree that 
the Heir in Subſtitution or Remainder, being one determinate Perſon, is not to take the Inheritance, 
upon the Deportation of the Heir in Poſſeſſion, and the Fisk muſt have it during the Life of the Deported. 
Whence the Demand of the ſubſtituted Heir, was in the mean while rejected: Repulſus gil interim a 
Petitime: which is very conformable to our 'Engliſh Way of proceeding in like Caſes' of: Förfeiture. I 
am very apt to think that theſe Miſrepreſentations of the Engliſb and (Roman Law have been imagined 


with a View to inſinuate, that according to both, an inheritable Eſtate not veſted in a Perſon dying 


civilly, and falling after his civil Death, did not go as if the Perſon was dead naturally; which is cer- 
tainly falſe, excepting in the Caſe abovementioned of Corruption of Blood. Nevertheleſs as I am little 
in Pain about his Views, I ſhould as little have troubled myſelf about theſe his Errors, much leſs 
have ſpent ſo many Words upon them; only that it was proper to make the Reader ſenſible how little he 
is to be truſted, when he ſays this is certain in common, this in civil Law; this is acknowledged by 
all Civilians and Canoniſts, that by almo/? all; he who appears not to have read any, or almoſt any, 
and to have underſtood none. If he had wanted to expreſs the Diſpoſition of the civil Law, 
how Goods not under a fiduciary Subſtitution were to go, when the Perſon to whom they ſhould: na- 
turally come was civilly dead, he might have found it in the Law, Sunt quidgn F. de Pans, which de- 
clares, that if a Legacy be left to one after he has been condemned to the Mines, and is therefore ſaid to 
fuffer the Maxima Capitis Deminutio, whereby both Liberty and Right of Citizen is loſt, it goes not 
to the Emperor, but is as if nothing had been writ of it in the Will, or. the Legatee bad been natu- 
rally dead. Sunt quidam ſervi Pane, ut ſunt in Metallum dati, et fi quid eis Teſtamento datum fuerit 
pro non ſcriptis eff, Which again I conceive to be agreeable to our Engliſh Law as to Forfeitures up- 
on Attainder, ” ib 1525 nenn my : 
The Vth Aſſertion which the Opponent brings, N. 10, as the Ground of my Plea, is, that The 
Right which G could Transfer is extin#t by his Profeſſion. +: | 1 85 
- Refut. This in my Style would rather have been expreſt thus: F G could have transferred his Right of 
Inheritance to S, it muſt have been extinguiſht by G's Profeſſion. d thus the Propoſition is rather a 
Part of my Concluſion, than a Medium or Argument to prove it: the whole Medium hitherto urg'd 
in the reaſoning Way, and from the Principles of Law and common Senſe being compriz'd in this Af- 
ſertion, that G's conditional Right of inheriting of 7, on whomſoever transferred, reſpected 'a Capa- 
city in & at the Death of T to inherit: Which Capacity of G, was not, nor could be at that 
Time, nor ever after his Profeſſion. Whence nothing could ever be had from it, and at the Time of 
the Profeſſion it was extinguiſht, | | 

- 1b, But ſays the Opponent; the Transferrer changing his Condition, could never alter the Right; 
as if Peter becoming a profeſt Religious had fold a Rent to John during Peter's Liſe. 
- Refut. When a Right, tho' reſpecting the natural Life of Peter, is yet eſteem'd in Law as abſolute 
ang a veſted Property, as is Peter's Right to an Annuity, he may very well transfer it to Jahn, and 
as long as Peter lives, no Alteration of Peter's Condition ſhall affect the Right of John. But the 


Night in G was not of Property, not ſo much as a Right of Action, but merely Conditional, 


and G's Profeſſion utterly deſtroyed one neceſſary Condition, viz. Peter's Capacity of Taking. 

J. The Right of inheriting of T ſubſiſted in 8 before G's Profeſſion, and therefore it might ſubſiſt 
aſterwards, ef SIC Fo * i | wht 42 M1251 SHI Hs 
© Refut, Let the antecedent Propoſition paſs for the Preſent, the Conſequence is viſibly falſe ; becauſe 
as appears by the 2d Demonſtration in the beginning of the Section, the Right in S the 'Transferree 
could no more ſubſiſt after G's Profeffion, than it could have ſubſiſted in & after the ſame. | But the Op- 
ponent will not deny that it could not have ſubſiſted in G, ſince Profeſſion waſh'd away all civil Rights 


. 


ſubſiſting in him till that Time. | 


Thus we have run through the firſt Part of the Opponent's Work.; in which he pretends to ruin 
the Foundations on which I built, and to eſtabliſh/at the ſame Time ſome others for his own Building. 


Hut as has been ſeen, of the five Aſſertions which he affigns for the Grounds I have choſe to build upon, 
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there is only one, that is properly and without Correction mine, and ſome not at all: And only 
one which I lay as a Foundation, and what he ſays under the five Heads of theſe Aſſertions, is ſich 
a Tiſſue, or rather confuſed Medley of Miſtakes and Errors, that it can never hurt the Cauſe I plead for, 
nor be of Help to his, but has only given a farther Opportunity of manifeſting the Juſtice of the one, 
and the Weakneſs and Injuſtice of the other, | 

£5. Part ad. The ſecond and remaining Part of his Work he employs in rejoining to ſome Anſwers 
given in my Reply to ſeveral of his former Objections. After what has been ſaid in the Body of this 
Section, and the foregoing Refutations, and what ſhall be ſaid in the following Sections, I believe very 
ſhort Notes will be. ſufficient to ſhew the Vanity of what this Part contains. If, indeed, any one has 
a Mind to be help'd in this, by what he ſhall find here, he muſt be at the Trouble to caſt an Eye at 
the ſame Time on that Place in his Auſiber which I refute. For I thought it quite too much conſtant- 
ly to ſtate over again every one of his Objections, my former Anſwers to which are here confirm'd. 
However, the Subſtance of the Objection, and of the proper Anſwer will be expreſſed : But even what 
I thus do, eſpecially under this firft Section, ſeems rather a ſuperfluous Trouble: So that I ſhall not 
wonder, if others ſhall not think it worth their while to make the Compariſon I have here recom- 


B. Part 2. The Opponent complains heavily, that I impoſed on kim, and on every Body elſe, when 


I faid it was his declared Opinion, and quoted for it p. 4. of his Diſcuſſion, that G could not inherit 


Refut. Let any one conſider theſe Words of the Conſtitutions of 8, which the Opponent quotes, or 
refers to p. 1 and 4, of the Diſcuſſion, and which he there ſignifies he will ſtand by, Net only the pri- 
vate Profeſt, and form'd Goadjutors, are not capable of hereditary Succeſſion, but not even the Houſes, 
Churches, or Colleges by reaſon of them. Let him afterwards judge, if I had not Reaſon to think and 
ſay, that I duly expreſſed the Opponent's Sentiments. For ſince he owns in what has been cited 
above, out of his p. 14. of this 34 Anſwer, that what is ſignified by a private Religious inheriting for 
his Order, imports that a private Religious is the Means by which his Order comes to inherit what 
the Religious himſelf might have inherited, if he lived in the World; and owns alſo, that S Order 
cannot thus inherit by Reaſon or Means of its Religious: How can he fay that I miſrepreſent his 
Thoughts in affirming, that an & Profeſt cannot inherit for his Order? - Beſides, he knows and 
does not diſown, that the Reaſon for which private Religious of moſt other Inſtitutes are ſaid to inhe- 
rit for their Orders, and theſe to repreſent them for Inheritance is, That they have the Benefit of cer- 
tain Laws, either the Juſtinian, or as he, and indeed ſeveral other Divines will have it, a Canon of 
the Council of Trent, which are ſuppoſed to have enacted in Favour of religious Orders (not excepted} 
that they ſhall inherit what their Religious might have inherited. Now, he has acknowledged over 
and over again, that & has renounced to the Benefit of all ſuch Laws; and he knows that in order, at 
the ſame time to have it loſe nothing by this ſeeming Self-denial, ſome of $ have ſet up of late this 
Plea of a Transfer of Right before Profeſſion, by which not G any ways inherits, but S. And accord- 
ingly I am confident, that he cannot produce one 8 Divine of Note, who fays, that the Profeſt 
Members of S can inherit for & in the Senſe we are here talking of; and of which there was f 
Queſtion in the Caſe, and, perhaps, in any Senſe whatſoever. So Leſſius, Lib. 2. Cap. 41. N. 88. 
fays expreſly, That in Orders which have not Right of Succeſston, amongſt which he had before ſaid was 
S, private Religious, tho they may acquire ſeveral other Mays {or their Order, cannot fo acquire by ſucceeding 
ab inteſtato; they cannot therefore inherit ab inteſtato for &; becauſe by Profeſsion, all ſuch Right is laſt, 
and in a Manner extinguiſhed, tho not quite irrecoverably, becauſe they may poſs1bly remove into another Or- 
der, not ſo conſtrained, Nam per profeſs1onem, omne tale jus amittitur, & quodam modo extinguitur. As 
to Legacies, they are of a quite different Nature from hereditary Succeſſions by Courſe of Law. 
The Right to the latter, can only ariſe from the Civil Capacity of a natural Heir, or ſome ſuch in- 


dulging Law as the above mentioned Juſtmian: The Right to the other comes from the good Will of 


the Teſtator, and the natural Capacity of the nominal Legatee to be ſerviceable in autre droit; and 
if a Religious, to be a Hand into which any thing may be charitably put (if ſome Law does not 


| forbid it) for the Uſe and Property of his Monaſtery, | 


It muſt therefore be a ſtrange Inadvertence in the Opponent to treat as an Impoſition upon him and the 
Reader, that he ſhould be ſaid to think that a private & Religious could not inherit for his Body. 
There are other Conſiderations alſo of Civility and Decency, which tho“ he pretends always to have 
had regard to, he has certainly very much laid aſide on this Occation, when he breaks out into 
theſe Expreſſions, N hat muft the Reader think of = Advocate Sincerity , . . . . when he finds no Wards of 
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mine can be turn d to fuch Senſe? And again: He is drove to ſuch poor Shefts as to impoſe un the unwary 
Reader, and boldly Epuntr 2 Page, in which are Words Rad the _—_ 3 Which by the bye he 
pretends to prove by Words implying nothing contrary, For the Words be mentions are, S Religious 
are incapable of inheriting for themſelves in particulari: But this is no ways contrary to their being incap- 
able of inheriting for their Body, For they may be, and areequally uncapable both of one and the other, 
But I will make no more Complaints of this Kind, tho' frequent Inftances occur of his flying out into 
the like unbecoming Language; for which, when there is ſo little Occaſion, as has been here given, 
or any where elſe, the conſequent Hurt will be greater to him and his Cauſe, than me: And there- 
fore, for all ſuch Flowers of Speech he will be beſt left to the Juſtice of the Reader, ory 
Moreover, to make for him the beſt Excuſe I can, fo at leaſt as to bring him off from the 
of Inadvertency, I believe he had his private Reaſon and mental Reſervation, which he thought em- 
powered him to ſay that a Profeſt of & might inherit for $: Becauſe, if an Inheritance be left by 
Will to a Profeſt, he may, thought he, take it for 8. Nevertheleſs, even this ſuffers Difficulty in 
the Doctrine of $ Writers: For upon thoſe Words ot the 8 Conſtitutions, No Fuſe ſhall be capable 
of ſucceeding by reaſan of a Profeſt Member. Layman de Juſt, & Jure. L. 3. Tract. 5. C. 5. N. 3. 
lays expreſly. And theſe Words muſt be underſtood of bath Succeſſions by Will and from Inteſlate : Becauſe 
where the Law does not diſtinguiſh, neither muſt we diſtinguiſh. Et debent hec verba intelligi de utrdque 
fucceſſione quæ eft ab inteſtato, & quæ ex teflamento ; quia ubi lex ſeu conſtitutis nihil diſtinguit, nec nos 
diſtinguere debemus. But whatever may be ſaid of this, our Diſpute is only concerning Inheritance 
by Courſe of Law ab mteflato, not by — Inſtitution or Deviſe. Whence the Opponent only 
furniſhes a flagrant Inſtance of what I was juſt now remarking, his captious and equivocal Way of 
Writing. 
this the Whole, the Caſe as ſtated in my firſt Paper. and afterwards in the Reply, ſince G was 
there only ſaid to have been unable to inherit for S,. by Courſe of Law, as Kinſman to the Inteflate T, 
is plainly proved to be juſt and accurate; and as the bare Deſcription of it gives an almoſt irreſiſtable 
Conviction of the Juſtice of my Cauſe, I here again exhibit it, 


e 0 


CAsE. From Reply, p. 12. 


G is Kinſman to T, and if T ſhould die without a Will, and alſo many other very uncertain Con- 
tingencies come to paſs, & would be entitled to all or Part of the perſonal Eſtate of 7. G renounces in 
Favour of &, to all Eſtates Real or Perſonal that ſhall afterwards come to G. 7, forty Years after the 
Renunciation dies without a Will ; and other favouring Contingencies fall out. But G, at and before 
the Death of 7, by another Act made immediately after the Renunciation, and made with the Privity 
and Conſent of 8, was become avowedly, _—— to the Rules of true Juſtice, incapable to 'take or 
claim, for his own Uſe and Property, or for the Uſe and Property of any other Perſon or Body, even 
of &, as Kinſman to the Inteſtate T, any part of T's perſonal Eſtate ; which Incapacity continued 
afterwards the whole Life of G. & | 

Query, Whether notwithſtanding this Incapacity of G, S, by virtue of the Renunciation, be en- 
titled to the Share of the perſonal Eſtate of T, which E might have been entitled to, if the ſaid 
Incapacity had not ſupervened? And whether $ may claim the faid Share preferably to the next in 
Order of Kindred te 7, it G be ſet, afide ? | 

B. p. 12. The Opponent is for maintaining, that what he had faid from the Civil Law, about ſpe- 
rw hereditates, and other things in Hope being capable of Transfer, made ſome thing to the 

urpoſe. | 

Refut. Certainly not. For he was there arguing againſt me, who paſſed it to him, as I have ſtill 
done in this Section, that not thoſe Expectancies only, in which the Civil Law exemplifies, might be 
transferr'd, but even his own unjuridical Expectancy of an Inteſtate's Eſtate. Neither does the fame 
make againſt Mr. B » Which he now runs to, and of which I ſhall take further Notice in 
another Place. What he adds, that I muſt grant the Transfer was valid, and ſubſiſted from the Time of 
G's Donation to the Time of his Profeſſion, that is, for ſeveral Years, he himſelf muſt know to be far 
from certain; becauſe he cannot be ignorant, that the Members of & are incapable of inheriting, not 
only from the Time of their Profeſſion, but from the Time of their being form'd Coadjutors: And as 
I am informed, this Coadjutorſhip, generally ſpeaking, follows the Renunciation very near; and I 
have particular Reaſon to think it was fo with G, He concludes with denying, that the Condi- 


2 | — 


| 1:89 'Þ | 
tion of the Right never came to paſs : Becauſe G was next a kin to 7, and living at the Death of T- 
But, for making a conditional Right profitable, Is it enough that one or two neceſſary Conditions are 
put, if one or more, no leſs neceflary, be wanting? 
P. 13. The Lex finalis, C. de Pattis, fays the Opponent, does not make againſt me, becauſe it relates 
to a particular Caſe. , 

Refut. I never ſaid the Objection was ſuch, as not to admit an Anſwer, But an Objection it is, for 
it ſpeaks not only of the Caſe which gave occaſion to it, but of all ſuch like Bargains. Omnes hujuſce- 
modi pactiones odiqſæ ſunt. And again, generally, In alienis rebus nihil licet fieri vel paciſci, contra do- 
mint voluntatem, Nay, if the Words had been leſs general, any Lawyer will tell him, that a Law- 
deciſion for one Caſe makes Law for all other Caſes that are alike, I do not yet pretend to ſay that 
in the Body of the Civil Law, any one particular Law can be ſo definitive and peremptory, as not to 
admit an Anſwer ; becauſe Civilians will ſometimes anſwer, by ſetting it aſide on account of others 
contrary, or giving any fort of Interpretation to reconcile them. 

15. He pretends I miſtake the Meaning of the Law Ea vero, F. pro Socio. 

Refut. The Law Ea vero admits of an univerſal Fellowſhip, not only as to Inheritances, but alſo as 


to any Thing which may be given to any of the contracting Parties, or qudgud ratione acguiſitum. 


Whether it be the ſame of an univerſal Ceſſion, is another Queſtion, But however this may be, tis 
certain in ſuch a Fellowſhip nothing would be got either to the Company or to any Party, if when 
the Inheritance fell, eſpecially one meerly caſual, the Party that were to inherit, proved unable ſo to 
acquire, which is directly our Caſe. | 

1b. p. 13. and 14. He thinks unbecoming the Reflection I made upon his many falſe Quotations 
of the Civil Law; which was, that he ſeemed never to have read the Texts, which he made a Shew 
of quoting. 

Refut. Such a Reflection is not at all out of its Place, when one has to do with a Man, who is 
continually talking of all Civilians, all Canoniſts, and yet ſeems to have been very little converſant 
with any. He here goes about to throw all the Fault upon his Printer. But can he thus excuſe 
this other Quotation in his Marginal Note to p. 24. of ſecmd Remarks, which ſeems to have been added 
after the Sheet had been once work'd off, and therefore with due Deliberation, and a very much to be 
ſuſpected Deſign of impoſing, The Civilians and Canoniſis uſe it (the Word Renunciation) in this Senſe, 
as you may ſeein the Title de Renuntiatione hereditatis ſperatæ. Now, notwithſtanding the Boldneſs of 
the Quotation, it is certain, that there is no ſuch Title in either of the Bodies of Liw, Canon or 
Civil; nor is the Subject any where expreſly treated, but 1 * Texts, dropt here and there on 
other Occaſions, have been pick d up and applied by modern Writers, to this Purpoſe, 

Ib. p. 14. He afterwards makes as if the whole Diſpute betwixt us conſiſted in this, Whether the 
Right or Hope of a future Succeſſion, could be transferred ? | 

Refut. Whatever might be ſaid upon this Article, I had told him over and over again in the Rep!/;, 
as I have done here, that in the Way I took to impugn his Pretenſions, I did not lay any Streſs 
upon the Impoſſibility of Transfer, but upon the Impoſſibility of its being of any Effect, when the 
Conditions reſpected by the conditional Right were not put; much more when they had become im- 
poſſible. This is clearly ſhewn in my fitting to our Purpoſe his favourite Smile: of the Fiſherman, 
If his Gravity be diſcompoſed upon his Pretenſions appearing ridiculous, in this and other Examples, 
let him impute it to his Cauſe, and not to me; fince this Way may be as proper as any other, 
to cure him, if curable, or at leaſt others, of ſuch extravagant Imaginations. What he here ſays, 
That in all Conditional Bargains, the Transferree flands to the Chance, ſhews the Truth of the Conſequence, 
which I inferr'd in the Example, that the Fiſherman's Transferee loft his Right, by the Deſtruction 
of his Nets; and ſhews no Jeſs the Deſtruction of the Right of $, if ever he had any, to the Eſtate of 
7, by G's loſing his Capacity to take: which is a Condition without which G could no more take, 
nor & be entitled to an Eſtate, than a Fiſherman who loſt his Nets, could take, or his Transferee be 
entitled to Fiſh, ——» Suppoſe again Peter promiſes a yearly Allowance to Paul, ſa long as he, Peter, 
ſhall continue Batchelor, Paul transfers his Right to Jahn; then Peter marries, Does not this Act of 
Peter, by utterly deſtroying the Condition of the Payment, deſtroy alſo the Right of John, as it would 
have deftroy'd it in Paul if he had not been transferr'd ? | 1 

B. The Opponent is again repeating as a ſelf-evident Maxim, that no Hurt can come to the Title 
of the Transferee, whatever happen to the T ransferrer. | 
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Refut, But tis evident from the Caſe in hand, and the Example now brought, and others, that this 
Maxim is only true in reſpect of abſolute Rights; of which G had none before his Renunciation to 
T's Perſonal Eſtate: But is very falſe in reſpe& of Rights conditional, which is all that G can be ſup- 
poſed to have then had, and whoſe Condition, to wit, G's Capacity, was deſtroyed at his Profeſſion, 
The Opponent, in ſpite of all Senſe and common Reaſon will be always talking of Conditional Rights, 

as other People do of abſolute, which either give a Thing or an Action for it; whereas many Times 
neither of theſe follow from Rights Conditional, when, as happens infinitely ofteneſt, the Condi- 
tions are not put. | 
1b. p. 12. In his Rejoinder to five of my Anſwers to ſo many pretended Proofs in his Diſcuſſion, he 
firſt goes about to find Fault with what I had ſaid, that ſo far as Religious are capable to have the Be- 
; nefit of the Juſtinian Law, fo far they are capable to inherit, as may be ſeen by the ſame Laws; 
4 which laſt he defires to ſee proved; and then pours forth his Learning, to prove that no Religious 
4 can inherit, | | | | | 
k Refut, What he means by his Objection, or what all his Learning is to his preſent Purpoſe, 
| (tho? it may be to mine, and it contain otherwiſe ſome good Obſervations, which I have quoted 
pag. 15.) I cannot ſee, For I never pretended that any Religious could inherit for himſelf, or that 

Juſtinian thought ſo, as *tis plain from ſome of his Laws, that he did not. But ttis no leſs 

plain that he ſpeaks, in others, of Religious inheriting in the ſame Manner as he would of other Heirs : 

And namely, in the Law Deo nobis, C. de Epiſcopis & Clericis; as the Opponent may convince himſelf 

if he will read it: And this is the chief Law for the Privilege of Monaſteries. But there are certain 

Religious of whom it is not ſaid, that they can any ways inherit by Courſe of Law and Proximity of 

Blood, either for themſelves, or Monaſteries, as Capucins and Obſervantines : And this the Opponent, 

tho? he juſt now equivocated upon it, would freely allow alſo as to &, if he had been a little more con- 

verſant even with his own & Divines. | 

1b. 2dly, He ſays it is clear by the Pope's Bulls and Confittutions of S, that S has the ſame Right to ſuc- 
ceed dependently of fame Will, Contract, or Donation, which other Orders, not excepted, have in Virtue 
the Profeſſion of their Religious 5 and I believe no other Author ever conteſted this before the Advocate, in 

Countries, where there are no poſitive diſabling Laws in regard to 8. | 

Refut. Not in the Bull of any Pope whatſoever is there a Word of all this, or any ways tending 
thereunto, in regard to the Subject in hand, which is concerning Inheritances not fallen before Proſeſ- 
fion to private S Religious, but which would have fallen to them afterwards, if they had continued in 
the World, *Tis directly contrary to the Conſtitutions of &, as has been proved in the Reply, and 

will be here farther proved in Section 4th. Not one of the more celebrated Divines of &, as far as I have 
ſeen, tho' I have examined ſeveral, ever ſaid, or ſeems to have thought it; and the very firſt Time the 

Queſtion was ſtarted, one of its moſt noted, eſpecially for Matters of Law, declared expreſly, and - 

has thoroughly well argued for the Negative; as will be ſeen in Section 5th. What an Inſtance of 

Aſſurance have we here ? Then he talks after his old Rate, that all Divines, Canoniſts, and 

moſt Civilians unanimouſly agree, that all Religious, not excepted in the C. of Trent, have a Power of 

ſucceeding, unleſs in thoſe Countries which have particular diſabling Laws. To which it will 
be enough to reply, that the ſaid Matter is not now in Agitation, fince he has left off ſheltering himſelf 
under that Pretence, and enough has been faid of it in the Caſe. | 

3dly, After his repeated Exceptions, without any new Reaſon, to what has been demonſtrated over 
and over again, concerning the Nature of conditional Rights, he alledges, that certain Religious Orders 
inherit through a Right transferred to them by their Members, tho theſe Members are incapable. of 
inheriting at the Time when the Order inherits. | 

_  KRefut, All abſolute Rights of a Profeſſing Religious in many Countries, and ſome Orders, (tho' not 

ſor S) go of Courſe, if not diſpoſed of, to their Monaſteries, as being in the ſame Countries . N 

Heirs and Repreſentatives of their Religious. As to Inheritances falling afterwards,: thoſe go to the ſame, 

not by any Transfer or T ranſmiſhon from their Members, but by Act of Law, which in many Countries 

makes the Body, as to theſe alſo, Repreſentative of the Members, and has ordain'd that, whatever the 

private Religious would have inherited in the World, ſhall after his Profeflion be inherited by his Mo- 

- maſtery, tho he himſelf is deſtitute of all Civil Rights ; and this is the Meaning (conformable, I think, 
sc the Notions he himſelf delivers in the preceding Page, and which I quoted pag. 15. of this) of the C.. 

Expreſſion, Certain Religious, and in certain Places, thi they cannot inherit for themſelves, may inherid 

for their Body, But & declares that it renounces to the Benefit of all ſuch indulging Laws, 
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D. The 4th Article has been ſufficiently refuted before, as alſo the 5th, when it was obſerved and 
granted, that there might be Civil Effects reipecting Acts and Accidents of private Religious, tho? there 
were then no Civil Rights in the faid Religious, nor conſequently any Civil Effects as to them, All 
which can make nothing for the Opponent, becauſe the Conditional Right of G before Profeſſion, re- 
| ſpefted a future Civil Right in him at the Death of T, which Right he bad not, 

Ib. He goes on to rejoin to four Anſwers which I had given to four other Objections, which he added 
in his g Remarks. The firſt of thoſe Rejoinders, is, that the Diſabilities of a Profeſſing Religious, 
are only Perſonal, and therefore cannot extend to his Body. 

_ Refut. No they will not properly extend to his Body, tho' from the Perſonal Diſability of the Religious, 
it may follow, that the Body will get nothing by a pretended Gift. If a diſabled Religious pretends to 
give in preſent, or tranſmit to his Body, what he can by no Means have or tranſmit, the Conſequence 
muſt be, that the Body will get nothing by ſuch Gift, which yet will argue no manner of Puniſhment 
inflicted upon, or want of ordinary Ability in the Body. And the fame is to be ſaid, if be pretends to give 
it any Thing for the Future, and for a Time and Circumſtances, and under Conditions which never come 
to paſs, by Reaſon of Diſability in the Giver. And for the ſame Reaſon the Renunciation and Transfer 
would have been of no more Effect, if it had been made to any one ever ſo free from legal Diſabilities, 
Lay Perſon or Corporation. As to this, which is the only Thing I am concerned for, the Parity is exact 
betwixt Attainder and Religious Profeſſion, Thus, if a Son being attainted, ſhould pretend to grant 
away an Eſtate left by his Father deceaſed ſince the Attainder, to which Eſtate, were it not for that, 
the Son would have been Heir at Law (I do not ſay in Remainder) the Grantee could get nothing 
by ſuch Grant, how free ſoever he might be from all Diſabilities, and notwithſtanding alſo that 
the Granter, before his Attainder, or Crime, had transferr'd to the Grantee all his future Rights upon 
the ſaid Eſtate. This Caſe is exactly parallel with ours; and let the Opponent conſult his Lawyers 
thereupon. I would venture to put the whole Cauſe upon the Iſſue of their Judgment. Even to keep 
cloſely to our Subject of Religious Profeſſion, if the Eſtate of T was to belong to &, whatever hap- 
pened to G, it would belong to &, tho“ G ſhould be removed to another Order. But I believe, if 
one, after having made a general Renunciation in favour of $, ſhould remove to another Religious Body 
not excepted, this latter would not think that $ had any Right to an Inheritance which ſhould after- 
ward fall to the Religious ſo removed. Nay, we have the Caſe expreſly in Ze. L. 2. C. 41. N. 88. 
For in his Time the Cuſtom of Renunciation was eſtabliſh'd in the Society. And yet he affirms, that 
if one removes from an Order not capable of Succeſſion as $, to an Order capable, the Right of ac- 
quiring ab Inteſtato any Thing afterwards falling, ſhall revive for the Benefit of the latter. Reviviſcet 
hac jus in commodum illius ordinis, & incipiet illi acquirere ſucceſſione ab intęſtato. | 

1b. He affirms boldly, that neither Civil nor Canon Law can bring upon a Religious a Diſability 
which he has not brought upon himſelf by his Vows. What ſays he then to the Laws of Mortmain 
enacted by the Civil Power, and admitted by the Eccleſiaſtical? Again, Why ſhould not Religious be 
ſubject, at leaſt, to Canonical Reſtraints, which they have never vowed, as well as the Laity is ſubject to 
many Civil Reftraints, and may be, Canonical, to which it never previouſly conſented ? Here he endea- 
vours again to come off by his favourite Diſtinction of Diſability intrinſical and extrinſical. 
Refut. All legal Diſability, when we talk of Rights, is equally intrinfical ; ſince Right, as his Le 
4 defines it, is only Legitima pote/las, A legitimate or legal Power, a Power given by Law for the 
reſervation of Order, to diſpoſe of or demand any Thing. The former, that is the fiee Power of diſ- 
poling, according to Leſſius and all others, beſides the Opponent, is the jus in re, the latter jus 
ad rem. | | 
_ Beſides, the Diſability in Religious, to inherit, if duly conſidered, will be found to ariſe every where 
from their own Vows and Profeſhon, For by theſe they renounce all worldly Rights, and therefore that 
of Inheritance. If afterwards the Religious Bodies, in . moſt Countries, have as little Right to inherit as 
the private Religious themſelves, there is no need for this, of any ſpecial Law of Church or State, tho” 
ſuch in reality have been enacted by both. Tis enough if theſe Powers behave negatively, and paſhvely 
in the Matter: Becauſe renounc'd Rights of Inheritance can never go to others, who have no Con- 
nection in Blood, but by ſume particular Conceſſion and Law proceeding from a ſufficient Authority. 

Now as to &, no ſuch Conceſſion was ever made; at leaſt all Benefit from it has been diſclaimed by its 
_ Conſtitutions, as the Opponent affirms, p. 9. of Fit Remarks. 5 

In fine, very much perhaps to his own. Satisfaction, I am ſure much to mine, and perhaps allo to 
that of my Reader, who may be tir'd of this dry abſtract Part of the preſent Treatiſe, he arrives at 
ber 5 my. 
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my Anfwer to his laſt Objection of the Four; and here he fays ſo many Things, that T muſt neceſ- 
farily ſubdivide this Rejoinder into ſeveral Articles, Here alſo he ſpeaks, tho' not quite plain, yet 
the plaineſt of any Place I have remark'd in his Performance. Firſt, he ſays, tis abſolutely falſe thie 
G before his Profeſſion never had any Right to T's perſonal Eftate, but under this Condition, that G, 
at the Death of 7 ſhould be able to take. This, he ſays, is abſolutely falſe, as I have fhewn, No. 7. 
if we talk of his moral Cary of which we certainly talk, if by Miral he means legal, and I cannot 
think of any other Meaning he can have. 

Reſut. It has been ſeen before, that he has never ſhewn any ſuch Thing as the Falſity of this Propo- 
ſition, which alſo in Terms rather ſtronger is affirm'd by himſelf in NH Remarks: G had aà true 
- Right, ſays he, p. 19. under ſeveral Contingencies, to ſucceed to the Eflate in Dueſtion, if it fell during 
his natural Life : For Example, if he were not under Attainder, & a profe/t Religious. And indeed, a 
a Man muſt be drove to a very great Extremity, to talk ſo apparently wide from Truth, Taking 
the Propoſition under the Form of Expreſſion which he taxes of Falſhood, it may, perhaps, bear an 
eaſier and more convincing Demonſtration, than under any other, For if Gs Riche was not under 
the ſaid Condition, *twas legally poſſible for him to take without this Condition being put; we may 
therefore, as I argued once before, (p. 13.) and is worth repeating, ſuppoſe him taking in the Ab- 
ſence of this Condition; that is, taking without being able to take: which, every one ſees is a plain 
Contradiction. | | | 

2dly, He adds; Antecedently to G's Profeſſion, his Right was to T's perional Eftate, if during the 
Life of G, T died inteſtate. 

Refut. This was one, but not the only neceſſary Condition. Another was, that he ſhould not be 
uncapable of taking at the Death of the ſame, not out-law'd, not attainted, not otherwiſe civilly 
dead. | 

3dly, He brings this Reaſon for what be added, Becauſe, under the foreſaid Conditions of G's being 
alive, and next of Kin to 7, and independently of any others, the Statute of Diſtributions gives G that 
Right. | | | | 

| Refut The Statute mentions not, but does.not therefore take off the Hindrances to acquiring, which 
may come from other general and well-known Laws, as thoſe concerning the Conſequences of Oat- 
lawry and Attainder. And to take the Thing under another View, Will the Opponent fay, that, on 
the Account of the Statute of Diſtributions, G being alive at the Death of T, and his next of Kin, 
was therefore free from all Hindrance to acquire ab Inteſſato? Even from that of his Conſtitutions in- 
capacitating him ſo to ſucceed ? He needed not therefore to have run to his chimerical Transfer, and 
its more chimerical Effects, but have clainr'd from the till ſubſiſting Right of G. And indeed he feems 
preparing to make an Elopement to this third or fourth Plea. _ h 
4thly, He puts a Caſe of G having transferred ſuch a Right by Donatis inter vivas, and then retiring 
to ſome remote Corner of our Iſland, | | | 

Refut, I believe he is the firſt Man that ever gave the Title of Donatio inter uivos, to a Tranſition 
about poſſible Contingencies, Donatio is a Term that is not apply'd to Rights, but to their Objects; 
not even to the Objects of all Rights, but only to thoſe of the u in re, or Rights of Property, and when 
the Giver has alſo Poſſeſſion, Nevertheleſs, he very much affects to apply the Word Donation to his 
. pretended Transfer, with a View, I ſuppoſe, according to his ingenious Way of Writing, of inſinuat- 
ing to the Ignorant, that the Diſpute is about ſome Money or Goads that G had, and gave to & forty 
Years ago, As to his Example; he has juſt leſt out the Circumſtance that might make ſome Reſemb- 
lance with the Caſe in hand, viz, That the Retirement of G was ſuch as to cauſe Civil Death ; which 
no ways follows from his chuſing a Corner of the Hand ever fo remote and ſolitary to live in. 

5thly, He finiſhes by ſomething very fit to crown ſuch aPerformance, to wit, by the Repetition of that 
mighty Objection. The very Transfer diſabled G to tate; therefore the Right transferred reſpetted no fuch ' 
Ability. But tis enough to have given Attention twice already, p. 13. to ſo empty a Cavil. There is 
no need of ſpeaking to it a third Time. Ang ys if he has a Mind I ſhould not 'be too poſitive in af- 
ſuring that the transferr'd Right reſpected Ability in &, I will ſo far weaken the Propoſition as to make 
it digunRive, and only ſay, that either the ſuppo#d Transfer imply'd a Contradiction, and conſequently 
there was no Transfer, or the transferr'd Right had that reſpe&t, For it certainly had, and could not 
ſubſiſt without it, whilſt in G. : | | 

Thus I have run through, and I think ſufficiently refuted the chief Part of this long labour'd An- 
ſwer, as to what concerns the Subſtance and Merits of the Cauſe, © | as . er” 
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There remains only (as to what ſo concerns) ſome few Objections, moſtly about certain Authorities» 
which will be better ſpoke to, after ſome of the following Sections; wherein I ſhall treat ſeveral other 
Arguments, which equally affect the Subſtance of what is in Diſpute, and ſhew more and more that 
the Plea of Renunciation is as bad as bad can be. 


SECTION II. 


Nullity of the ſame Plea of Renunciation, from the Common Law of England looking u 
as invalid, and rejedting all Transfer of meer Right. on * 


HE Foundation which I lay for the ſecond Argument againſt the Plea in Queſtion is this, that 
from Time out of Mind it has been the general and conſtant Law of this Nation, that no bare 
Right whatſoever, no Right of Action, none even of Property, unleſs attended with Poſſeſſion or In- 
veſtment, can be transferr'd at Pleaſure from one to another; but that all ſuch Rights can only be 
perpetuated by paſſing to Heirs, Executors and Adminiſtrators, *T was only ſince publiſhing the Rehly 
that this Proof, which muſt put the whole Matter out of Diſpute, was remark'd by me, upon reading 
a Law-Book upon Gifts and Grants. Upon which I conſulted ſeveral other like Books on the ſame 
Subject, and was ſoon convinced that ſuch was, and had been from Time immemorial the Common 
Law of the Kingdom. Nevertheſs, as I am no Lawyer by Profeffion, I chuſe rather to deliver. this 
Point of Law, with ſome of the Authorities which make it out, in the Words of a very underſtand- 
ing Gentleman of that Profeſſion, whom I alſo thought fit to conſult, than in my own. | 
«« ?T'is undoubtedly, ſays my Friend, the Law of England, that there can be no Ceſſion of a bare 
Right, no Transfer of Right without Property and Poſſeflion, unleſs from or to the King, which 
Exception is put by the Law. No bare Rights can riſe higher than cho/es in a/7ion, and no ſuch Things, 
% no Rights, no Actions reſpecting them can be otherwiſe transferr'd than by Tranſmiſſion to Heirs, Exe- 
& cutors, Adminiſtrators, who repreſent the Perſon to whom they firſt belong'd. See Perkins's Grants, 
« 85, 86. Brook, Cheſe in Actian, 4. Dyer fol. 30. N. 208. *T would be ſuperfluous to multiply Au- 
<« thorities upon this Head: Since whoever is acquainted with Law will tell you the ſame. Our Law 
e knows nothing approaching to Transfer of bare Right, but Remiſſion and Releaſe. Remiſſion, for 
«© Example, to the preſent Poſſeſſor of all Claim to his Poſſeſſion; Remiſſion, perhaps, af my Right of 
+ © Inheritance to him who ſtands next in order of Succeſſion. The Roman Civil Law allows indeed 
of the Ceſſion of bare Rights and Actions: But our Anceſtors more wiſely, I think, for preventin 
« Oppreſſion, by pretended Rights and Actions being made over to powerful Perſons, have deem'd Ki 
© ſuch Ceſſions and Transfers to be null, and of no Effect. This is the Policy of the Common Law 
© of England, this the great Reaſon upon which our Forefathers have proceeded ; and I am perſuaded I 
can defend it to be a good one, tho? the Raman Lawgivers, and Lawyers, whom I otherwiſe very 
much reſpec for their great Uprightneſs and Penetration, have not thought fit to lay ſuch a Re- 
« ſtraint, The Aſſignment of ordinary Bonds, Circulation of Bills to the Bearer, Indorſement of others 
« are for the moſt part eaſily reconciled to theſe Principles of Law: And where, as to ſome . 
„Things of this Kind, there might have been a Difficulty, and Commerce thereby embar- 
c rafſed, Proviſion has been made by ſpecial Acts of Parliament, as in Relation to Promiſſory Notes 
& and Sheriffs Bonds, Ann. 3& 4. Cap. 9. Ann. 4&5. C. 16.“ | 
Now, it is plain, and neither denied nor deniable, that G at the Time of his Renunciation had no 
fort of Poſſeſſion, nor the leaſt degree of Property in either preſent or future perſonal Eſtate of 7. 
Therefore, by the Law of England, which, the Eſtate being there, muſt regulate the Diſpoſal of it, G, 
even if he had had ſome certain and infallible Right of Action, could not transfer and make it over to 
S, much leis ſuch an imperfeRt Right, as that muſt be, which regards a future uncertain Contingency. 
The very Reaſon of the Law affecta, perhaps, the preſent Caſe as much as any that can be imagined, 
For what Danger of Oppreſſion would there not be, if Pretenſions not near ſo far fetch'd, and better 
colour'd, could be made over to a powerful Society; rich and powerful in itſelf, and more powerful in 
the Intereſt it has with ſeveral great Perſons, capable to move, and in the Way and Practice of moving, 
in thoſe who have a Confidence in it, thoſe powerful Springs the Hopes and Terrors of Conſcience ; 
in fine, liable, like the reſt of Mankind, to make uſe of ſuch Advantages, in order to induce others 


to ſurrender what it ſhall coyet and be pleas'd to claim? What would have become of Juſtice in oy | 
preſen 
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preſent Caſe, if Shad had to do with ſome indigent, or inconſiderable Perſon, or even with any one or 
two of the Lords and Gentlemen now concerned? And what Juſtice muſt be expected for the future, 
if this Claim be ſuffer'd ſtill to be kept up? . 19 911 eee EIT. 

There can be no Pretence for evading the Force of this univerſal Law, by Recourſe to Privileges of Ec- 
cle/jaſtical Immunity. For none of thoſe who have carried this Immunity to the greateſt Height, ever pretend. 
ed that Religious or Churchmen were not ſubject to Civil Laws relating to the general Forms and Validity 
of Civil Contracts and "Tranſactions, The Opponent very likely may be more inclined to believe 
Thomas Sanchez than me. Let him therefore hear Sanchez in Decal. L. 7. C. 3.. Civil Laws making 
no mention of Clericks, bind indiſtin#tly Clericks as well as Laymen, when they are not enafled more in Fa- 
wour or Hatred of Clericks than of the Laity. And the Clericks are not ſubject to the Penalties of the Civil 
Law, they are yet ſubjeft to Laws invalidating Contracts, that are not mage after a certain fix d manner, 
And this the Law itſelf declares, L. Omnes, Lib. 1, Cod. Tit, 14. Let all be governed by the Laws, tho they 
belong to the Divine Houſe. Omnes legibus regantur, etiamſi ad Domum divinam pertineant, Theſe 
Words of Sanchez are very conformable to thoſe noted ones of St. Auſtin, in his ſixth Treatiſe on the 
ſixth Chapter of St, Jahn, and which have been adopted in the Decretum of Gratian, Can. 1. Dit. 8. 

How does he poſſeſs who is in Poſſeſſion? Is it not by Human Right? For by Divine Right the 
«© Earth is the Lord's and the Fullneſs thereof. Now Human Rights are the Rights of the Emperors, 
& becauſe God has diſtributed theſe Rights to Human Kind by the Emperors and Kings of the World. 
oh - Take away the Rights from Emperors, and who dare ſay, this is my Farm, or this is 
« my Slave, or this is my Houſe? But if the Rights and Laws of Kings have made, that thoſe Poſle(- 
„ fions may be retained among Men, why, to pleaſe you, would you have us to paſs over the Laws 
c in Silence? Don't ſay, What have I to do with the King? What therefore have you to do with 
“ your Poſlefliens? By the Laws and Rights of Kings your Poſſeſſions are yours. You ſaid, What 
88 dr I to do with the King? Do not therefore call them your Poſſeſſions; becauſe you have re- 
© nounced Human Laws, by which they became yours.” * Qui poſſidet quod quis poſſidet? Nonne 
jure humano? Nam jure divino Domini eſt terra & plenitudo ejus. ——— Jura autem humana 
jura imperatorum ſunt, quia ipſa jura humana per imperatores, & reges ſæculi Deus diſtribuit generi 
„% humano. Tolle jura imperatorum, & quis audet dicere, mea eſt iſta villa, aut meus iſte ſervus 
<« eſt, aut domus mea hec eſt? Si autem ut teneantur iſta ab hominibus, regum jura fecerunt, vultis 
ut reticamus leges ut gaudeatis ? ———Nolite dicere quid mihi & regi, quid tibi ergo & poſſeflioni ? 
<< Per jura regum poſſidentur poſſeſſiones. Dixiſti, quid mihi & regi? Noli ergo dicere poſſeſſiones tuas, 
« quia jura humana renuntiaſti, quibus poſſidentur Poſſeſſiones.“ Wherefore, according to the Law 
of England, which in this Particular can by no means be ſet aſide, no Right of ſucceeding to 7; could 
accrue to &, by a Transfer of the very ſmall Right of G at the Time of his Renunciation: and imme- 
diately afterwards, at his ſecond Profeſſion, when he departed his Civil Life, this Right, ſuch as it 
was, muſt have gone on to thoſe who then ſtood next in the Order of Succeſſion, and ſo muſt have 
continued till the Death of T, according as the Order of Succeſſion ſubſiſted to that Time. 


; Refut at ions, 
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Anſwer 3d. I know not whether the Opponent, when he wrote his 24 Anſiuer to the Advecate's Caſe, 
and to Mr. B 's Third Copy, was aware, that the Law of England was undoubtedly ſuch, as has 
been now repreſented. Mr. B-—— had given him fair Warning of it, when he told him, p. 23, that 

by all Laws whatever, and eſpecially by the Law of England, Nothing but inherent Rights and fix'd 
Intereſts, or what amounts to ſuch; can be tranſmitted to others by Alienation, Donation, Teflament, or 
otherwiſe : That in our Law the very Word Renunciation was unknown, except in a Caſe not relating to 
the preſent : That in this it can operate neither as a Releaſe, nor as a Gift or Grant: In fine, take it which 
_ evay you will, tis a Nullity, and can be of na Effett., What now does my Opponent anſwer to this 

Declaration of Mr. B only bearing Teſtimony to the received Principles of that Profeſſion, for 
his Skill in which, as well as for his own natural and acquired Parts, he is equally remarkable? 
Truly the Anſwer is no leſs ſuitable to the Character which the Opponent has thought fit to put on. J 
anſwer no: On the contrary it is known to every one who knows any Thing of Canon or Civil Law, that future 
Rights,andE xpettancies of Inheritances, which we hope under certainContingencies, can be tranſmitted to odhers, 
by Alienation, Donation, or othertuays. But here, in my Turn, I muſt fay No: That by the Civil Law, 
not only theſe Expectancies in relation to any particular Perſon cannot be transferr'd, but even when 


Contracts 


Contracts and Obligations are general, they extend not to Inbetitances ab inteſtate, as may be ſeen in 
the Words of Bartolus and Baldus before cited; that tis an Axiom in the ſame Law, that the Inheritance 
of a living Man ts nothing, Viventis nulla ęſi hæraditas; and that Alienation and Donation have nothing 
to do in any Law whatever, with any Thing but veſted Rights and fixed Intereſts, The Canon Law 
is not more fayourable to the bold and general Affirmation, than the Civil: Witneſs theſe Words of 
the third Council of Lateran, De Conceſſione Præbendæ, Cap. 2. 'Tis ſhameful, and highly deſerving the 
Animadver ſion of the Divine Fudgment, if the Expefance of a future Succeſſion have Place in the Church of 
God, which even Heathens have taken care to condemn, Turpe enim oft & Divim plenum animad ver ſiane 
judicii, fi lotum in eccleſid Dei future ſucceſſiois expeftatio habeat, quam etiam Gentiles condemnare 
curarunt. | 
But whatever the Opponent could or could not, would or would not ſee at that Time, it appears that 
when he wrote this! his third Anſwer, he was appriſed, I ſuppoſe, by his Friends L, of this Diſpoſition 
of the Law of England, which tho' he does not directly own, yet one ſees that in one Corner of this Piece, 
he is laying in for ſome Defence againſt, and ſome Anſwer good or bad. | 
Page 6. N. 6. Secondly, ſuch Transfer is not made void by any poſitive Law of this Realm: Por ibo“ 
perchance ſuch Transfer would not be admitted at Common Law, that is no. Proof, that it is void in Equi- 
ty; and if it is not void in Equity, as all that I have ſaid proves it is not, it muſt be allww'd of in 
Conſcience, till it is declared null and void by ſome Statute, which J am poſitive the Advocate cannot 
oduce. 
1 Refutation, Imo, It has been proved abundantly, that the Common Law is expreſsly againſt ſuch a 
Transfer. And the Common Law is no leſs a poſitive Law, than the Statute; inſomuch that perhaps 
nine Cauſes in ten, that come before our Law Tribunals, are determined by Common Law. He has 
been convinced, I ſuppoſe, by Mr. B——, in different Places of his third Copy, that whoever re- 
quires a Statute enacted by the Legiſlative Authority, for every Point of Englih Law, ſhews only his 
profound Ignorance in the Manners and Cuſtoms of England; as it would have argued the like in 
the Manners of the Roman Commonwealth, or of the Raman World under the Emperors, to have re- 
quired for moſt part of their Civil Law a formal Statute or Decree of the ſupreme Power till the 
Reign of Juſtinian, by whoſe Authority the Digeſt was compiled, and received a Sanction. The Mat- 
ter of our Common Law is much the fame as that of the ſaid Digeft or Pande#s ; acknowledged Cuſ- 
toms, Reſponſa Prudentum, Anſwers of the wiſeſt and learnedeſt Lawyers met together, Practice of 
Courts, judged Caſes, and approved Opinions of particular Writers, All the Difference is, that in the 
Digef}t, all this is brought together and confirmed as a Rule of Law, by the Legiſlative Authority; 
whereas the ſame Matter of our Common Law lies diſperſt, and has generally no Confirmation by Sta- 
tute. This makes the Work both of Practitioners and Judges ſo much the more difficult; and there 
may be Inconveniencies in it : But convenient or inconvenient, fo it is with us now, as it has been be- 
fore with others. | | 
24s, The moſt that he can pretend to have ſhewn is, that ſuppoſing Transfer of Rights allowable, 
generally ſpeaking, as it is according to the Civil Law, G, by the Transfer of his conditional Right to 
S, gave it a Power to claim and ſeize, even at a Time when the Condition of the Right never had, 
and never could have been put. How far he has made good this Pretenſion, has been ſeen in the for- 
mer Section, by which it appears that ſo far from it, it deſerves no other Character than that of per- 
edt Ne . | 
A N Ba in this Section I wave what I have proved in the firſt, and ſtick wholly to a ſecond Ar- 
gument from the Law of England invalidating all ſuch Transfer, whatever might otherwiſe be its 
Effects. I muſt tell him therefore, it he had had a Mind to decline this Argument, he ſhould 
have gone, but never did go about to ſhew, and never can, let him turn which way he 
will, that tho* Transfer of bare Rights be generally declared invalid by Common Law, yet in Equi— 
ty ſuch a Declaration no ways aftects S. But whence can this Equity be taken? I find it amongſt the 
Rules of Chancery, that it will nat relieve againſt an expreſs Maxim, or the Reaſon and Policy of the 
Common Law And it has been ſeen, that it is an expreſs Maxim of this Law, and built upon the 
Reaſon and Policy thereof, that all Transfer of a bare Right is invalid, and of no Effect. Moe- 
over, we are willing to allow any equitable Relief grounded, if not upon the Rules of our Chancery, 
et upon ſome plauſible Colour of Catholic Law or Canon; let it be, for Example, of Eccleſiaſtical 
munity. Now, it has been ſeen from Sanchez, one, as appears from his Words, who judges us 
highly of this Immunity as any other * that Eccleſiaſtical Immunity gives no Relief in 
þ | thus 
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this Caſe. What then will he have Recourſe to? Is it becauſe & is very poor, but highly deſerving? 
For my Part I moſt heartily wiſh them a competent Proviſion for going on with the Duties of their 
Calling, and that their Deſerts may receive an Increaſe every Day, of which Increaſe the greateſt Me- 
rit here upon Earth is capable. But neither Riches, nor Poverty, good nor evil Deſerts, muſt de- 
termine the Cauſe in Juſtice or Equity, Theſe conſiſt in making equalitas rei ad rem, an exact Equa- 
lity betwixt what Law aſſigns, and what is rendered to each one. And indeed it ſeems to me, that 
S will have no Reaſon to complain, if whoever paſſes Judgment on the Cauſe, be moved neither 
by Apprehenſions of extraordinary Riches, nor Compaſſion for a ſuppoſed Poverty ; neither by Diſlike 
of perſonal Qualities, nor good Liking. To which may be added this further Conſideration, that the pre- 
tended Transter of ſuch a Right can be look'd upon as no better than a meer Evaſion, which no E- 
quity ever ſupports, of that other Part of the Common Law, which incapacitates all Religious to ſuc- 
ceed by Inheritance; and an Evaſion not only of this Law, but of the Eccleſiaſtical Law receiv'd 
amongſt all Catholicks, which expreſly renders & incapable of Succeſſion either by Will or from In- 
teſtate, by reaſon of one of its Profeſt, For if ſuch a Transfer would give any Right to &, after the 
Profeſſion of one of its Members, the Conſequences would be juſt the fame, and of the very ſame tem- 
poral Advantage to S, and Diſadvantage to the Laity, as if the Profeſt Member inherited, or S by Rea- 
ſon of it, as will be further urged in the next Section. | 

__ © Wherefore it is very plain, that the Advocate has no need to ſeek out for a Statute. to prove that 
S has no more of Equity than Law ou his Side; fince as one has been proved to be plainly againſt him, 
not the leaſt Proof or Indication has been, or can be offered, for the other's being for him; but the con- 
trary ſeems fully made out. | n 
The few Words I have been here refuting is all I can find in this late Anſwer relating to the Argu- 
ment here treated, tho* it ſeems not to have been unknown to the Opponent, and is full as ſtrong, 
and its Force perhaps eaſier to be apprehended than that of the firſt Section. But, perhaps, he thought 
it would not be found out by his adverſe Party; and it being his Buſineſs to keep the Merits of the Cauſe 
as much as poſſible out of Sight, it was beſt to ſay no more upon a Head which laid them too open, 


: SECTION III. | 
Concerning the Imperial Civil Law as to the Plea of R enunciation. 


HIS Law, and the chief Writers upon it, are ſo much reſpected in moſt other civilized Countries, 
that upon any Caſe on which their own particular cuſtomary Laws are ſilent, the Authority of 
the former is Jooked upon to be in a manner deciſive, Nevertheleſs, it has not here that Regard and Defe- 
rence ; and tho” not flighted, and, perhaps, on many Occaſions, attended, and willingly hearken'd to 
by our Chancellors, other Judges and great Lawyers, on account of the Penetration and Judiciouſneſs 
of its Authors, it is yet but ſeldom mentioned, Wherefore, under this Head I ſhall only make the two 
following ſhort Obſervations, | EO 
The Fl is, that if the above quoted final Law of the 24 Book of the Codex, Tit. de Pactis, be con- 
ſidered, together with the Reflections above produced, of Bartolus and Baldus, it ſeems evident that, tho 
Ceſſion and Transfer of Rights and Actions be allow'd generally in the Civil Law, there cannot yer, 
agreeably to it, be any ſpecial Transfer of that Sort of Right, which a Man might be ſaid to have to 
an Inheritance which may come to him ab Inte/tate, Not only this, but ſhould a Man make a 
general Ceſſion to another of all Goods and Rights preſent and future, had and hoped for, it would not 
be deem'd to extend to ſuch an improperly calld Right, as the aforeſaid; which is in regard to 
Things he has neither in Fact, nor Hope; at leaſt ſuch a Hope, as can be eſteem'd reaſonable, and 
juridical, and capable of being brought into Contract, _ - + 
My ſecond Obſervation is, that many are of Opinion that all ſuch general Ceſſions are invalid by 
the Civil Law, tho' made for Uſes and Ends the moſt pious and favourable. The Opponent, p. 28. 
of ſecond. Remarks makes a long Diſcant upon this Point; and it would have been to be wiſhed, for 
the Satisfaction of his Reader, that he had quoted the Words at length of the Authors he mentions ; 
becauſe many of them are not eaſily met with in England; and moreover, his Quotations are ge- 
nerally fo imperfect and full of Mi akes, that tho' one has the Book, it is not eaſy to find out any 
Thing by them; and if, by Chance, one has light upon ſomething relating to the Subject he is treat- 
inz, it ſeldom bears the Senſe, and frequently one quite contrary to that which it is quoted for. How-- 
| | | ever, 
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ever, the Reaſons for and againſt theſe general Renunciations and Ceſſions, and with a particular Re- 


rd to the general Renunciation uſual with S, and to Inheritances which may fall before the farther 
3 of the ſecond Vows, any one, that will, , ſee well put by Sanchez, L. 7. C. 3. He 


concludes indeed, that theſe Renunciations, and particularly thoſe of &, are legal and valid. But many 
are of Opinion, that his Reaſons for the Negative ought to have made the Concluſion for that fide ; 
and *tis remarked, that when he concludes upon the Whole, he ſeems not to be fo very poſitive 


as uſual, | 

But be that as it will, ſince we have ſeen already ſo many Proofs of the Nullity of the Plea of Re- 
nunciation with reſpect to one of S ſolemnly Profeſt, and to an Inheritance falling after ſuch Profeſſion, 
and ſhall ſee ſtill more, againſt all which no reaſonable Objection can be brought, I am very indiffe- 
rent as to the Matter of this 2d Obſervation, and willingly conſent that every one judge of it as he 
pleaſes ; as alſo, of the Authority of the Civil Law, on which I do not inſiſt. | 


SECTION IV. 


Nullity of the ſame Plea from the expreſs Words and whole Intent of the Rule 
| and Conſtitutions of 8S. 


Lee need be here added to what has been ſaid on this Head in the Reply, where every Thing as to this 

Article is ſo evident, that many more Words might rather caſt an Obſcurity, and weaken, than add 
new Strength, I ſhall therefore only remark, that, beſides the moſt eſſential Parts of the $ Rule, which 
are recited in the Bulls of the Popes who firſt approved and confirmed their Inſtitute, Paul III. 
Julius III. Pius V. Gregory XIII. and XIV. That they be content with what ſhall be given them out of 
Charity, that they place their whole Confidence in Cod; that they have no other Dependence, than the un- 
certain Alms, Gifts, and Benefaions of the Faithful ; that their Preſeſi Fathers, and alſo the coadjutores 
formati are incapable of all hereditary Succeſſion, Beſides all this, which muſt make their modern Preten- 
ſion to Inheritance by Courſe of Nature and Law very ſurpriſing, if they be {till ſuppoſed to retain ſome 
Reſpect for their Founder, 155 or the Popes who have confirm'd and enforc'd the ſame; inſomuch 


that by Greg. XIV. Conf. Eccfthey have no Power of altering their Conſtitutions, without ſpecial Licence 
from the H. See: Tis impoſſible to put together Words more expreſly excluding the Plea in Queſtion, than 
thoſe in which their Conſtitutions are conceived, Chap. 3. F$ 12. Not only the Profeſt Particulars, and 
Formed Coadjutors ſhall nos be capable of Hereditary Succeſſion ; but neither their Houſes, nor Churches, nar 
Colleges, by reaſon of them. So all Law-ſuits and Diſputes being prevented, Charity will be beſt kept with 
all People, to the Glory of Almighty God. Non ſolum particulares profeſſi, & coadjutores ſormati here- 
ditariæ ſucceſſunis non erunt capaces: verum nec domus, nec ecclgſiæ, nec collegia, ecrum ratione. Sic 
charitas, omnibus litibus ac controver ſits green cum omnibus ad Dei gloriam melius conſervabitur. Now 
is it poſſible to exclude Colleges or other Houſes from ſucceeding by Renunciation, to Inheritances 
which fall after the Profeſſion of any I t, and which he might otherwiſe have been entitled to, 
is it poſſible to exclude this by Words more expreſs, than ſuch as declare no Houſe can ſucreed by rea- 
ſon of one fo Profeſt ? Is not this a general Expreſſion, which as much comprehends the Way by Re- 
nunciation, as any other, that for Example of the Fu/inian Law, or Pic:cnce of a Canon of the Council 
of Trent ? If the Succeſſion be by reaſon'of the Renunciation, is it not according to all Uſe of Speech by 
reaſon of the Member renouncing ? | | | 
The Opponent has affected to tranſlate the Latin eerum ratione into Engliſh not literally by theſe ge- 
neral Words, by reaſon, or en account of, but by in Right of them. I ſuppoſe he thought the laſt 
Tranſlation would furniſh out the little Quibble, that S took ſuch Inheritances in its own Right, which 
was not forbid, But he did not teflect, that if they came to be it's own Right by means of Devolu- 
tion and Transfer from another, they were equally, according to the received Forms of ſpeaking, the 
Right of this other, Thus, a Man who has married an Heireſs, is no leſs, nay oftener ſaid to poſſeſs 
her Eſtate in her Right, than in his own. An Aſſignee of a Bond is as properly ſaid to claim the 
Contents, in Right of the Aſſigner, as in his own. Wherefore, if any Right be attributed to S, from 
a preceding Transfer of its Profeſt Member, as its Claim and Title would be no leſs properly ſaid to be 
in Right of the ſaid Proſeſt, than in its own, all its Houſes and Colleges are declared incapable there- 
of by its Conſtitutions. | EL 
: N 20:3 | | How 


every End aim'd at by the Law, is a ſhameful Eluſion and Mockery of it; which no upright Man will 
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How far S has, in the preſent Caſe, anſwered the End mentioned in the Conſtitution, viz, the pre- 
venting Law-ſuits and Diſputes, they partly ſee already, and may fee ftill more. But further, I defy 
them to imagine any one End or Intent which their Holy Founder, and firſt Fathers could have in 


excluding hereditary [Succeſſion ; which can be anſwered by only making the Formality of a previous 


Renunciation neceſſary, or which is not defeated by making it ſufficient, and proceeding accordingly. 
If only ſome ſecondary View of a Law be in ſome Caſes not ſo ſtrictly complied with, if upon ſuch 
— 2 the Law be a little ſoften'd by commodious Interpretations, ſo much indeed might be 
thought tolerable, But contrary to the Import of the Words, to ſubſtitute a Meaning quite oppoſite to 
ever proceed to, who confeſſes the Law to be till in force, and himſelf ſubject to it. | 
The End of the incapacitating Law of 8, was not to keep them from one Way more than another, 
of ſucceeding to Inheritances: But, on account of the great Confuſion it cauſed in Families, which bad 
induc'd moſt ſecular States to forbid it, and the great Diſtaſte which their Founder ſaw it gave to the 
Laity, abſolutely to exclude the ſame. Now, when a Thing is abſolutely forbid, becauſe inconveni- 
ent and hurtful, common Senſe tells, it muſt no more be done one way than another; which is a Truth 
ſo univerſally felt and acknowledged, that the Canon Law has made it one of its Axioms, in 6to Reg. 
84. which 1 therefore very much recommend to the Conſideration of S. Cum quid und vid pro- 
hibetur alicui, ad id alia non debet admitti. What one way is firbid to any one, to that he muſt not be 
admitted by another. 2 85 | s 


Refutations, 


Anfeer 3d. Tho' my Opponent's Zeal for his Cauſe ſeems to have harden'd him pretty well 


againſt the Checks that common Senſe, and common Equity are able to give, and made him almoſt 


Proof and inſenſible to all Suggeſtions that can come from either of theſe Quarters ; I cannot but remark, 
he is under ſome Diſturbance at the very ſtrong and expreſs Terms, as expreſs as can be imagined, in 
which his Conſtitutions condemn what he is contending for, Accordingly I ſee him in two or three diffe- 
rent Places labouring to ſtifle ſome Remorſes of that Kind in his own Conſcience, and very likely in that 
of many of his Brethren; whilſt at the ſame Time, by ſtrong Affirmations, he is endeavouring to 
keep the Suſpicions of this from his Reader; and by that Means make the Purchaſe of the Golden 
Fleece more ſecure and creditable. | | 

55. N. 6. p. 7. Thirdly, the Transfer is not void by the particular Conſtitutions of that Body of 
which G is ſuppoſed to have been a Member; for it. is expreſly ordered P. 3. Con/tit. C. 1. that be- 
fore the laſt Vows, they ſhall renounce, not only whatſoever they poſſeſs at preſent, but alſo the Right 
they have to Goods they hope for, ad bona que ſperat. | 3 

Refut. But we have ſeen in the Paſſages of Bartolus and Baldus, that Inheritances ab inigſtato, eoncern- 
ing which is our Diſpute, are not to be reckon'd among Goods either had or hoped for. 

B. It is not leſs evident that & was capable of acquiring ſuch Right, and being the Transferree, as 
is manifeſt from the Pope's Bulls, | 
Kefut. I believe few will think that the H. See, by approving ſuch a Rule of $, has determined the 
Controverſy amongſt Civilians, Whether general Ceſſions are valid or no? The given Approbation is 
ſufficiently accounted for, if no Fault was found with the Effects ſuch a Ceſſion was deſigned for, and 
which many thought it had a Validity to produce. For the reſt, Valiat quantum valere poteſl, Let it 
evail as far as it may. And however, if it proved invalid, as to allor Part, no great Inconvenience could 
enſue : Becauſe, if the Renunciation did not ſufficiently diveſt, the 2d Profeſſion, which I am told, follows 
generally very ſoon, would do the Work, and rid the Profeſſing Religious of all worldly Incumbrances. 
But, as I faid before, in Sec. 3. this is a Controverſy I need not, and do not meddle with: And 
ſo let 8, if it will, have been according to the Civil Law a true Transferree, upon ſuch a general Ceſſion, 
and intitled even to any real Inheritance, which would have fallen to G before his ſecond Profeſſion. 


The Queftion is now, or rather, it can no longer now be a Queſtion, that Inheritances which ſhould 


fall after that Time, could not have been transferred fo as to come to G. \ 
15. It is certain & could acquire all the Rights G could transfer, and enjoy them in lien and Head 
of G. 1 
Refut. Let it be, for fo long as & himſelf could enjoy them. But after this, & could enjoy nothing 
from the very Nature of this Transfer, and from the expreſs Conſtitutions of $, which, according to 


' 
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| their undoubted Senſe, as is remarked by Lud. Molina, de Jure & Juſtitia, L. 2. C. 41. declare it 
uncapable, (contrary to what the Opponent here affirms) of coming into the Place of G, for any In- 
heritance falling after G's Profeſſion, Negue domus, neque collegia, eorum loco hæredes 15 poſſunt. 


Neither Profeft Houſes nor Colleges can be Heirs in lieu, or inſtead of formed Coadjutors or rofeſt Fa- 
ther. In the latter of which two States G departed, after having paſt thro' the firſt, 

P. 18, 19. Here he returns again to the ſame Subject of his Conſtitutioris, and ſays, all Objection 
from thence is anſwered in the Diſcuſſion, p. 2. & 4. In p. 2. is proved, that all $ Houſes can be made 
Heirs by any one who has Power to make a Will or Donation. 

Refut, Yes, it may be fo in ſome Countries, by thoſe who only diſpoſe by Will or Donation of 
what is their own; but in no Country by thoſe who pretend ſo to diſpoſe of what is not, and very poſ- 
ſibly and probably might never be their own. 

1b. in p. 4. It is proved, that what other Religious Orders, capable 1 inheriling, have in Virtue and 
Right of their Religious Profeſt, this S can have in Viriue of a Mill, Donation, er Renunciation made by 
their Religious before their laſt Vows, at which Time they are capable of making a valid Mill, Donation, 
or Renunciation. | 

Refut. No Proof is given of this, as there is no Truth in it, taken ſo univerſally, and extended to 
the Point in Queſtion, All that is true in it relates to another Caſe, and to ſuch Goods as a Rcli- 
gious 1s abſolutely intitled to before his Profeſſion ; not to ſuch which he only might be intitled to in 
Time to come, if inſtead of Profeſſing, he had continued in the World. The Opponent, out of his 
great Cunning, thinks that from a particular Cafe quite out of the Queſtion, he may palm upon 
his Reader an univerſal Propoſition, which ſhall alſo comprehend what is in Debate. 

1b. Other Orders inherit tanquam ſuus heres to their Religious. 

| Refut. This is true as to Goods which the private Religious were entitled to before Proſeſſion. But 

as to Inheritances which fa'l afterwards, this is not ſo properly ſaid: For, as has been often re- 
marked, and the Opponent confeſſes, p. 14. ſuch Inheritances are taken immediately by the Monaſteries, 
in Virtue of the Laws impowering ſome in ſome Places fo to do, and indeed not leſs amply than if 
they were ſuus heres. 

kb. I made uſe of the Word Renunciation as more fully expreſſing the Nature of ſuch a Transfer, 
which Canoniſts and Civilians call donatio inter wives. 

Refut. I defy him to produce one Civilian or Canoniſt who calls a Renunciation of meer Conditi- 
onals a denatio inter vives., All theſe require both Property and Poſſeſſion as Conditions neceſſary for 
Donation. He cannot even produce one Divine, unleſs perhaps ſome modern one of the & Order, 
who has maintained the ſame extravagant Opinion as himſelf for enriching it right or wrong. 

1b, When the Houſes of other non-excepted Mendicants ſucceed to Inheritances, which fall after 
the Profeſſion of private Religious, tis ratione eorum, by reaſon of theſe Religious: But when & Houſes 
ſucceed to Inheritances by Will and Donation of the like Religious, made before Profeſſion, tis not ra- 
tone corum. | | 

Refut. I would fain know, according to what Rules or Analogy of Speech, a Perſon ſucceeding on 
occafion of ſome Act or Quality of another, ſhall be faid to ſucceed by reaſon of this other: But a Per- 
fon ſucceeding ſrom another's giving the Thing, or, in our Caſe, transferring all the Right he had 
to what might poſſibly come to him of it, ſhall not be ſaid to ſucceed, if he ever does, by Reaſon, on 
Account, or in Right of the other. | 

P. 28, and laſt of this Piece. The Opponent takes up once more, and finiſhes with this Subject up- 
on the Cry, he ſays, of the Abbettors of the Advocate ; but I rather believe upon ſome Cry of his own 
Conſcience, and thoſe of his Friends and Brethren, not content with his confuſed, incon- 
ſiſtent Notions engrafted upon a continual Abuſe of Words. He yet adds nothing to what has 
been already refuted'; and only repeats that other non-excepted Mendicant Orders, pre-ſuppo- 
ſing the Profeſſion of ſome Member, ſucceed iſo fatto & rartione ipſius, to Inheritances, . which 
would have fallen to the Religious, if he had ſtaid in the World. But that S, pre. ſuppoſing the Re- 
nunciation of its Profeſt, ſucceed thereupon, and therefore nt 2h facto and ratiane ipſius, which, ſays 
he, is no Quibble. And indeed it is not; it does not even deſerve that Name. *Tis ſomething be- 
neath a Quibble, If, as the like ſometimes happens, different Ip of ſpeaking, tho there was little 
Difference in the Meaning, were uſual in two ſuch Cafes, ſo his Diſtinction would have arrived to the 
Dignity of a Quibble. But there is not the leaſt Colour for pretending that the 3 8, [at 
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heriting by a Right transferred, is properly ſaid not to inherit by Reaſon, or in Right of its Member, and 
the other Mendicants ſo to inherit, 5 ä 


SECTION V. 


Nullity of the Plea of Renunciation, from the Doctrine of the moſt celebrated 8 Divines; 
together with the Hiflory of the Origin of this Plea. 


O reduce the Matter of this Section to a proper Form, I propoſe, and undertake to prove the 
two following Poſitions. 

1. The moſt celebrated S Divines who appeared in the 16th Century, and till about the Middle of the 
laſt, have not given the leaf? Intimation, as if they thought any Right could accrue to 8, to an Inheritance 
falling after the ſolemn Profeſſion of one of its Members, from a general Renunciation in favour of S, made 
by the ſame Member before his Profeſſion. On the contrary, they have fignified as much againſt ſuch a Pre- 
tenfion, as can be expected from thiſe, who had never examined the Queſtion in particular, and ſeem not ta 
have had any Suſpicion, that ſuch Qugſtion would ever be made. 

2. When the Queſtion was firſt flarted, one of the mojt celebrated of the ſaid Divines, eſpecially for 
Matters of Law and Fuftice, declared expreſsly for the Negative: And it was not till many Years after, that 
another Divine of the ſame Compan tak up, as beneficial to 8, and maintained the Affirmatrve, pretending 
to refute what had been ſaid by the Firſt; of all which he acquitted himſelf maſt weakly and negligently : In 
a Mord, little better, only that in fewer Words, than the Opponent himſelf. | 

To make good what I firſt ſay of the moſt celebrated, and more ancient & Divines, I ſhall inſtance 
in Ludovicus Molina, Sanchez, Suarez, Leſſus, and Layman, to whom I will join the ſomewhat later 
De Lugo. | 
As 8 Molina he generally affirms, (iv) To our Profeft Houſes, who are capable of having the Property of 
Goods, not only Legacies, but alſo an Inheritance may be left as Alms, by the Ay of Chriſt, Only 
' Immoveables muft be fold, as ſoon as a fit Price can be had for them ; becauſe thoſe Houſes cannot have the 
Property of them. Here he affirms no more than what was granted in my firſt Paper, that & might 
be made Heir by a voluntary Inſtitution, with this Exception only, that its Profeſt Houſes could not 
retain Immoveables: But we ſhall ſee preſently, that the ſame Author excludes in the ſtrongeſt Terms 
all Right upon ny Pretence whatſoever in any of the Houſes of &, to ſucceed to ſuch Eſtates as only 
would belong to their Profeſt Members, if they had never Profeſt. F 

Sanchez, L. 7. C. 3. ſpeaks ſomething more particularly to the ſame Purpoſe, (v) Altho' neither the So- 
ciety, nor its Colleges have a Right to ſucteed in the Name of their Religious, as other Orders have, except- 
ing the Miners ; yet when theſe Religious, before their Profeſſion, 11 of their Goods by Gift or Will, 
they may make a Profeſt Houje, or College their Heir. *Tis proved, cauſe it is lawful for them,. by our 
Con/litutions, to leave any thing either to Profeſt Houſe or College, and no Diſtinction is made, whether un- 
der Title of Inheritance, Legacy, or Donation, Nor is a 77 Houſe uncapable of receiving ſuch Things, 
but incapable only of thy Right of ſucceeding in the Name of its Religious, Here it may be remark'd, what 
care Sanchez takes to repeat twice over, that S cannot ſucceed in the Name of its Profeft Religious. 
What would he have ſaid at the proceeding of our Engliſb S, who as ſoon as the Breath was out of the 
Body of T, ſeized all in the Name of their Proſeſt Religious G? | | 

| Suarez, in the Place quoted in the Diſcuſſion de Relig. L. 8. C. 17. ſays nothing to the preſent 
Purpoſe, as indeed upon ſuch Matters he moſtly refers himſelf to Sanchez. Suarez there only examins 
whether Crops of Corn, Grain, Granaries, Flocks, and Cattle can belong to or be retained by 8. 
Leſſius Z. 2. C. 41. Dub. 10. & 11. (where he treats the Subject of the Succeſſion of Religious eſpecially 
S,) without mentioning, and even generally denying any Right of Succeſſion in 8, as well as in the 
excepted Mendicants, excludes & expreſly, as has been ſeen before P. 17. from ſucceeding, on an 
Account whatſoever to an Eſtate falling @b Inigſlato, and which would have fallen to its Proſeſt if be 
had continued in the World, becauſe, ſays he, this Right periſhed at the Pro efs10n of the Religious. 3 
Layman, I can find to fay no more upon this Matter than what we had before out of Molina only 


he adds (as quoted in Anſtwer Firſt) that the Difference betwixt the Capuchins and Jeſuits is this, that the 
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latter may be ſo inſtitutad. — But not a Word of their getting an Inheritance any other War, than by-tl.e 
voluntary Inſtitution of a Teſtator. ; 

But Molina deſerves to come upon the Stage a ſecond Time, for thoſe his Words referred to P. 
29. from his Treatiſe de Jure & Fuſlitia Diſp. 139. (vi) All both Prefeſi and Spiritual Cradjuters of thr 
Society, - by the very being ſo, eo ipſo, are uncapable of all Property; as alſo neither the Profeſt Houſes, ner 
Colleges, nor any one elſe, can be Heirs in their flead : But to that ect they are reputed as naturally dead. 
Surely the Opponent himſelf cannot but ſee his Condemnation in theſe Words, For when by vaiu 
Diſtinctions he thought to reconcile his Error with that Decree of his Conſtitutions expreſſed under 
any of theſe Forms; no Houſe can ſucceed by Reaſon, on Account, in Right of a Profeſl: He yet 
maintains P. 7. that their Houſes may ſucceed in Place or Stead of a Profeſt.— Again, he here ſees that 
1 as to any Succeſſion which might have fallen to him, is to be look'd upon as naturally 

ad, 

As to Lugo the Opponent obſerves very well P. 21. that if his Words be laid down in their proper 
order and duly weigh'd, they do not ſignify that any Houſe of S can ſucceed ab Inteſtato. Whence 
it follows that no Argument can be drawn from them; for what I ſaid in the Refly they ſeem'd to 
import, tho' I declared at the ſame Time, I did not think to be his Opinion, viz, That an In- 
hentance could ever come to 8, any other Way than by a voluntary Inſtitution of a Teſtator. And 
upon this Occaſion it will not be amiſs to give here a Paſſage of the ſame Author, which I had not 
Remark'd. Diſp. 3. N. 99. but with which the Opponent furniſhes me P. 21. The Society has this 
ſmall Difference from Obſervantines, that its Houſes may be inſtituted Heirs, Ab iis differt aliguantulum 
noſtra Societas, quia in ea (Domus omnes) peſſunt Heredes inſtitui. Now 'tis certain the pretended Tranſ- 
fer was no Inftitution of an Heir, nor did or could G inſtitute an Heir to 7, therefore & could no more 
ſucceed to T's Inheritance than Capuchines and Obſervantines. 5 | 

Such appears to have been the Way of ſpeaking of the chief of S Divines, exactly conformable to 
what I affirm'd in the 1ſt Poſition: And yet my good Opponent has the Conſcience to cite them all 
(except Layman) þ. 3. of his Diſcuſſion, as Abettors of his Pretenſion, | 

Poſition 2d, When the Queſtion was firfl tarted, one of the moſt celebrated of the ſaid Divines, eſpecially 
for Matters of Law and Juſtice, declared expreſsly for the Negative; and it was not till many Years af- 
ter, that another Divine of the ſame Company took up, as beneficial to 8, and maintained the Affirmative, 
pretending to refute the Firſt ; of all which he acquitted himſelf very weakly and negligently, in ſhort, not 
much better, tho in fewer Words, than the Opponent himſelf. | 

One would not eaſily believe, nor could I ask Belief of any one, that this celebrated Divine was 
no other than Themas Sanchez, in Decal. L. 7. C. 7. N. 25. whom the Opponent, after delivering the 
Subſtance of his Plea, Diſcuſſwn, p. 3. quotes as teaching the ſame, almoſt in the ſame Words; If I had 
not myſelf tranſcribed out of Sanchez, a Lyons Edition, F think 1623, the following Paſſage here turn'd 
into Engliſb. 

' Sanchez, in Decal. L. 7. C. 9. N. 28. (vii) From hence is deduced the Reſolution of a Queſtion upen which 
I was lately conſulted. One of the Society I according to its Conſtitutions renounces to all his Goods, and to a 
future Inheritance in favour of the ſaid Society, or ſome other. He is afterwards Profeſt in the ſame Society, 
er at leaſt makes the Vows of the form'd Coadjutors, and dies, leaving a Kinſman in an Aſcending Degree, 
(ſuppoſe an Uncle, to whoſe Inheritance he had renounced in favour of ) Will the Parents jucceed up- 
en the Death of the Uncle? To which Query it muſi be thn ſoit, If the Renunciation was of a future In- 
beritance, ſuppoſing it to have been valid, all its Effet and Virtue ceaſes, as ſoon as the ſaid Religious i: 
naturally dead, whilft the Aſcending Heir ſurvives, to whoſe Inheritance he renounced : Becauſe this 
Renunciation has the tacit Condition, if the Inheritance come to the Renunciant, as we ſaid before, Nite 
the Inheritance cannot come to a Monk in the Lifetime of his Parent; becauſe there is no ſuch Thing as the 
Inheritance 2. a living Perſon. L. ſuperſtitis ff. de acquirenda hæreditate. ¶ herefore it is neceſſary that 
the Father die in the Lifetime of his Son the Monk, that the Son acquire the Inheritance of the Father; and 
f the Son die firſt, he could hs LS nothing of the paternal Goods to any other Heirs ; as is very well ſaiu 

Guttierres Queſt. Canon. L. 2. C. 1. And the ſame Thing is to be ſaid, if he makes his Profeſſion 
or Vows of Ceadjutors in the Lifetime of that Aſcending Kinſman ; becauſe by theſe he 1s. lot d upon as natu- 
rally dead, in the Manner that Doctors pronounce of the Profeſt Brathers of the Order of Minors, and a: 
we above obſerved. Then he proceeds to explain what Share the Parents might have not- 
withſtanding any Renunciation of the Goods which a Profeſſing Brother was actually poſſeſt ol; 
which may be ſeen in the Latin, tho? as not making to the preſent Purpoſe, I have here loft it 8 - 
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I will got ge ie a2oravate the Fault of the Opponent, in quoting for his Side an Author fo plainly 
aud directly againt bim, but leave evety one to put the moſt favourable Conſtruction n, that 
die el can. In the mean while ſeveral Things may be obſerved upon this Paſſage, 199, Notwith- 
ſanding that we have ſeen above, that Sanchez admitted the Validity of Univerſal Renunciation, and 
ems here to admit the like of a Renunciation to one particular Inheritance, viz, That of the 
©, Aﬀending Kinſman ; he yet fays ſuch a Renunciation can be of no Benefit, if the Renunciant Pro- 
IS feeſſes in the Life-time of him, to whoſe Inheritance he Renounced. 2, He grounds this Deciſion 
3 on the very Argument which I chiefly inſiſted upon in the Reply, and here Sect. iſt, that the Renun- 
3: a ciation in ex reſpected this Condition, if the Inheritance came to the Renunciant. 3. As to the 
Effect of any Benefit to come to 8, he makes a perfect Parity betwixt Civil and Natural Death, and 
extends the ſame (as Molina does alſo in his Text laſt quoted) to the excluding the Lay Heirs of 
the Profeſt Religious, 4. He ſpeaks generally of all Inheritances, and makes no Difference (as to 
which Point 1 could not be poſitive in the Reply N. 8. and 16.) betwixt thoſe of Collaterals and An- 
ceſtofs, in the latter of which by the Civil Law a Legitimate Portion, whenever they fall, is due to 
Defcendants, 5. When he begins to give his Anſwer, he puts in the Reſtriction ſuppo/ing that the 
Renunciation is valid, caſu quo eft valida, which confirms a Remark made before, Sect. 3. Page ans. 27 
That Sanchez was not very clear upon the Validity of Renunciations. | 
Here I own that one of the S Divines, by name Caſiro Palas (and he is one of the many 
uoted by the Opponent Diſcuſſ. P. 3.) has declared for his Sentiment: This I would not affirm in the 
eply, N. 16. becauſe I had not then ſeen the Author, and when I got ſight of him, it was not by 
the Quotation, but after much Search and by Chance, that I found out the Place, where he ſpeaks to 
this Purpoſe. He muſt have wrote a conſiderable time after Sanchez, if what I read of them be true 
that Sanchez died in the Beginning of the laſt Century, but Palas not till towards the middle. 
* 7 Palao, as the Opponent quotes Tra. 10. D. 1. Punto 3. I have only markt down Pun#. 
18. De Renuntiationibus, Obligationibus, & Donationibus factis a Novitus Feſuiticis. (viii) There re- 
* mains this weighty Difficulty to be ſolved, whether if a Novice or one of only his firſt Vows re- 
% nounces to his Paternal Inheritance, and afterwards Profeſſes, or takes the ſecond Vows, and then 
© the Father dies the Son living, whether the Society can ſucceed to the Inheritance of the Profeſt, 
« Sanchez denies L. 7. C. 9. N. 25. moved by this Reaſon, that if the Son dies before the Father, 
„the Inheritance of the Father never comes to the Son, ſince it cannot come to the Son in the 
« Father's Life-time, there being no Inheritance of a Living Perſon, L. Super/iitis, Now Proſeſſion 
© in the Society is held to be equal as to this Matter to natural Death, ſince neither the Profeſt, nor 
* the Society by Reaſon of him, is capable of Inheriting. Therefore, And he confirms his Anſwer by 
the Example of the Fryars Minors, by Reaſon of whom the Monaſtery cannot ſucceed, But the 
Profeſt of & are equally unable to inherit. Therefore,—But theſe are but light Grounds to deny 
«« thereupon the Inheritance to the Society.” (When the Difficulty was firſt conſider'd, ĩt appeared to 
be weighty ; But upon Reflection that reſolved one Way, it would deprive the Society of great Gains, 
the Grounds appeared to be light.) “ For as Sanchez himſelf teſtifies in ſeveral Places, namely L. 3. 
« C. 3. N. 68 & 78. and 2 of the Spaniſb Primogeniture, L. 1. C. 13. N. 9. Civil Death, ſuch 
as is Religious Profeſſion, is rank'd with natural Death, when it has the ſame Effect. Not fo 
** when the Effect may be different, But in the preſent Caſe Profeſſion may have a different Effect; 
s becauſe Profeſſion does not extinguiſh the Rights of Profeſt Jeſuits which have been transferred to a 
third Perſon, but only ſuch Right as would otherwiſe remain in the Profeſt, Again, the Inheri- 
* tance in Queſtion does not come to the Profeſt of the Society, as the like would not come to the 
Profeſt of any other Order, who ſhould have renounc'd in favour of a College or any good Work, 
but would come to them, in whoſe Favour the Renunciation was made, by reaſon of the Right ac- 
*« quired by ſuch Renunciation, as Sanchez himſelf has proved from ſeveral Allegations, -C. 6. 
„N. 2. Therefore that Inheritance comes to the Society in the Right given to it by the Profeſt, at 
„the Time when he was able to make ſuch a Gift, Nor is it any Obſtacle to the Succeſſion of the | þ 
Society, that the Profeft, at the Time that the Father dies, and the Inheritance comes to the Society, 
is incapable of ſucceeding, becauſe the Society does not ſucceed upon any Right then given to it; 
but upon the Right which was given at the Renunciation, which no ways comes by the Profeſſion. 
After the ſame Manner, in the Order of Minors,” a Right of Succeſſion, which one of thoſe Religi- 
$* gious ſhould have given, before his Profeſſion, to ſome College capable of Succeflion, would not be 
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« extinguiſhed by his Profeſſion, but rather confirmed; as the fame Sanchez allows, Ch. 3. N. 79. 
«© But the Reſemblance of the Minors with the Profeſt of the Society conſiſts in this, that as the Mi- 
e nors after Profeſſion are incapable of acquiting an Inheritance, or the Mona 


| ance, ſtery on their Account, 
«© ſo neither the Profeſt of the Society, nor the Society by reaſon. of them.“ PT 
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never have ranged him and Sanchez of a Side; the former declaring Sanchez is the Man whom he im- 
ans. But as the Opponent's Principles are the ſame with thoſe of the ot and his Form of Ex- 
preſſion oftentimes perfectly alike, ſome Body, who had read Palas, muſt have furniſhed him Memoirs. 
The Objections brought againſt Sanchez have been anſwered over and over again. Nevertheleſs, it may 
not be amiſs to ſay here a Word to them, as they riſe from the Fountain Head. | 

Ohbjefion 1. Civil Death is only to be rank'd with natural Death, when the former is otherwiſe 
proved to have the ſame Effects. . 1 
Anſiver 1. This is a very wrong Notion of that and other Law Similies, as has been ſhewn, p. 14. 
2. It is a great Inattention in Palas to think he hereby attacks Sanchex; for Sanchez, without any men- 
tion of Civil Death, only lays down as his Principle, that the & Profeſt could no more ſucceed, than if 
he was naturally dead, which Palas cannot deny, And 'tis from hence that Sanchez infers, as a Con- 
ſequence, that the Renunciation of an Inheritance, under the Condition that it came to the Renunciant, 
muſt be deprived of all Effect, by the Renunciant's Proſeſſion. Whence Palas does not ſeem ſo much 
as to have apprehended the Force of the Argument of Sanchez ; which is not merely becauſe when the 
Inheritance fell, the Profeſt was unable to ſucceed, but becauſe nothing was renounc'd and ceded but 
under the Condition of the Renunciant's ſucceeding, or being able to ſucceed, at the Time that the Inhe- 
ritance ſhould fall; which Condition could not, and did not, take place, 

Object. 2. Profeſſion does not extinguiſh Rights transferred. ere e 

Anſ, I diſtinguiſh : Rights abſolute, granted. Rights conditional: I diſtinguiſh again; If reſpect- 
ing as a 8 Condition, an Ability deſtroyed by Profeſſion; denied, If feſpecting no ſuch 
Ability; pa f | 2 Je £5 

Otjea. 3. Such a Right renounc'd by excepted Minors (for of thoſe he ſpeaks) would be of Benefit 
to them in whoſe Favour they had renounc'd: For which he cites Sanchez, N. 79. 

Anſ. I have not now Sanchez by me: But his Argument makes equally againſt any thing to 
be got by any one from a Renunciation of future Inheritance, made by an excepted Fryar 
Minor. 

Object. 4. At leaſt a like Renunciation made by any other Fryar or Monk would have its Effect after 
their Profeſſion (for ſuch ſeems to be Palac's Meaning in his firſt Argument from other Religious) 2 

the Inheritance could nat come to the Profeſt of any other Order. * 8 
Asi. For this very Reaſon, and the Conſiderations brought p. 15. conformable to thoſe of the Oppo- 
nent himſelf, I think ſuch a Renunciation made before Profeſſion, by a Religious of any Order, could 
have no Effect afterwards to the Advantage of the Renunciate; and, I believe, moſt non - excepted 
Religious will be of my Mind. If any are of another, it muſt be becauſe they think that private Re- 
ligious of the non-excepted Orders may be properly ſaid. to tale, in the Law Senſe of theſe Words, by 
Inheritance. But tis agreed on all hands, that the excepted Fryars and & cannot ſo take. 

Olject. 5. Tho' $ may take what has been fo renounc'd te it by thaſe afterwards Profeſt ; it can 
no more take ratione ilorum, by reaſon of them, than the excepted Fryars, 

Anſ. The Inconſiſteney and Contradiction of this to all ways of ſpeaking, has been ſufficiently ſhewn 
at the End of the laſt Section. h 

As tothe other Divines not hitherto taken notice of by me, but mentioned by the Opponent as concur- 
ring in his Sentiments: Firſt, for Tamburin, I enquired in the Bodleian Library; but he was not there. 

Secondly, for T ancred and Peliſe, my Correſpondent at Paris made Search in ſeveral Libraries; and 
particularly, in thoſe of $, but they were to be found no where, and the Librarians of 5 declared, they 
knew not who, or what they were. Theſe are the Authorities, ſome known, ſome unknown, ſome 
real, ſome fictitious, few for, moſt againſt him, upon the heaping up of which the Opponent values 
himſelf, and upon which with tacking thereunto theſe great Words, All Divines, all Canoniſis and Ci- 
vilians, Bulls and Canſtitutians, he thinks it much we will not come over to his Side. 


E Nevertheleß, 


I really do not judge ſo hard of the Opponent, as to think he ever ſaw Palas; Since, if ſo, he could | 
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Nevertheleſs, I cannot anſwer how far the Reſolution of Cafiro Palas may or may not have got 


round in the Society, wherever the Laws of the Country, or Patience of thoſe they had to do with, 
would permit it to be put in Practice. I have yet heard from one who lived many Years at its chief 


Houſe at R , that the chief Fathers there, from all Parts of Europe, declared generally, that 
ſuch Pretenſions were never made in their Provinces, - 


Refwtations. 


Anſwer 3d. Under this Section will come properly to be conſidered what the Opponent rejoins to 
ſome Anſwers I had given to certain Authorities of Perſons in Dignity, which he pretends to be of 
great Moment. And Firſt, P. 16. N. 5. he is for vindicating the mighty Importance of a Sentence 
of the ſupreme Tribunal of the Dutchies of Parma and Placentia, in favour of a Houſe or Church of 
S, in a Caſe like ours; upon which he ſeems greatly dipleaſed at the Advocate, that he rather choſe 
to laugh, than to be much concerned at the Allegation of this repectable Sentence, But I muſt 
beg leave to repreſent to him, that Ty have ſometimes two Faces, the one ſeriouſſy bad and 
ſhocking, as bad Arguments for a very bad uſe ; the other ridiculous, as when they conſiſt of a gro- 
teſque Mixture of great and little. Now, in ſuch Caſes, *tis often better for the Advocate, both for 
keeping himſelf in good Temper, and drawing his Hearer or Reader from Error, to conſider and ex- 
poſe the riſible Face, than to look at and ſhew that which is frightful, and might raiſe Indignation. 
But if I muſt not be allow'd to be merry, I muſt then ſeriouſly take notice in the firſt Place, that the 
Account of the Proceedings at Placentia came, as tis ſaid, to General Tamburin, by whom it is faid to be 
handed to us, from the Collector of Portugal, a Country about fume fix or feven hundred Miles dif- 
tant from either the Scene of Action, or Place of Habitation of the General; whereas the two laſt are 
not diſtant a third Part of the Way, All this, a ſhrewd Mark that the Story is not much to be depend- 
ed on. Then altho' amongſt the Buoni Lombardi, the ſupreme Court of Parma and Placentia may be 
very reſpectable, yet tis abuſing this good Word, and the reſt of the World, to alledge a Sentence 
given amongſt them, as deſerving ſo much Reſpect, that it ought to be taken for Law or Precedent 
in all other Places. Laftly, Whoever is acquainted with the Hiftory of our preſent Times, is not 
ignorant that ſuch inferior Sovereigns, as was a Duke of Parma, have a remarkably greater Influence, 
and meddle more with their Courts of Juſtice, than higher Powers: Tis no leſs certain, that & has 
oftentimes a ſtronger Influence over the ſame leſſer Sovereigns, ſame Times for one Reaſon, ſome 
Times for another; ſome Times, perhaps, becauſe it has lent them Money ; other Times, for the 
Service it may render them at ſuperiour Courts: To which if you add the immediate Aſcendant 
which 8 may have over Judges of low Fortunes, and inhabiting little Towns, one may rationally 


enough account for a very abſurd Sentence having been given, if it ever has been given, in its favour 


by ſuch a ſupreme Tribunal, 

P. 18, 19. In theſe he {till pretends to make out, that certain Proczedings of S Congregations and 
Generals, are great Arguments for his Side of the Controverſy, The Proceedings of the Congrega- 
tions conſiſt in this, that they would not at all meddle with the Diſpute, but left it to the General to 
determine thereupon, All that can be ſaid to this Part is, that the - Attempt to draw an Argument 
from thence for either fide is ſo viſibly ridiculous, that it would be ſuperfluous and even ridiculous to 
employ any more Words about it. | 

As to Generals, two of them, Tamburini and Rets, are ſaid to have made Declarations in favour of 
the Opponent's Cauſe ; and for Proof thereof, and to ſatisfy our Curiofity, the two following Lines out 
of one of them are produced. Utantur jure, quad per legitimam alienationem, in communitatem ipſorum vel 
mſtram tranſlatum eft, agantque omnia que ad vindicanda bona, vi ſalis juris trarflati competentia per 
leges patriæ agere oportet. Let them make uſe of the Right which by a lawful Alienation has been trar/- 
erred either to their Community (I ſuppoſe the Province, or ſome of its Houſes) or ours (I ſuppoſe Gene- 
ral Stock or Publick Treaſure ;) and let them do all things allowable by the Laws of the Country, to get to 
themſelves the Geods ſe belonging, by means of the ſaid transferred Right. 

Refut. W hatever might be the Context of two Lines ; without ſeeing what in each Piece goes be- 
fore and after, it would be hard to make a Judgment of the Import of two Declarations, Much more 
may this be ſaid of two ſuch Lines as are produced, which are couched in ſo ambig uous and oracular 
Terms, that they determine juſt nothing; and may as well be brought for an Argument by one fide, 

| as 
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as by the other: For our Queſtion is ſtill undetermined, whether the pretended. abſolute Right of $, i 
the Year 1743, to T's perſonal Eſtate, was ever transferred to & by a lawful Alienation, The Terms 
moſt remarkable ip theſe Lines are thoſe whereby one of the Generals gives the Word, that they do all 
things, which the Laws of the Country permit, to get what belongs to them by a lawfully transferred 
Right. Whence I preſume he would not condemn the adverſe Party, if no ſuch Right has been 
transferred by a lawful Alienation, to do all it can by the Laws of the Country, to hinder $ from get- 
ing. I ſuppoſe alſo, if the eſtabliſh'd Laws of the Country, both ancient and modern, as has, and will 
further be here made out, forbid and invalidate the pretended Transfer, eſpecially to 8, he would 
have & to think of nothing elſe, but, without further Trouble or Moleſtation, to let the others take 
what is their own. 

B. He ſtill endeayours to perſuade, that the Judgment of the Generals, eſpecially after the Cauſe 
had been remitted to them by a Congregation, having been, as he ſays, favourable to his Side, is of 
very great Weight, eſpecially as to there being nothing in the Practice he defends contrary to the Con- 
ſtitutions of the Order. | 

Refut. Let him talk as big as he will of Congregations, their Members, their Merits, and thoſe of 
their Generals, and the great Demerit there would be in their pronouncing contrary to their Rule, and 
even in not pronouncing conformably to it, I muſt ſtill beg leave to inſiſt, that when Intereſt or Paſ- 
ſion are concerned in the Cauſe, they are not the beſt, but on the contrary, the very worſt Judges of 
the Meaning of their Conſtitutions, Where Paſſion or human Frailty are only fo far concerned, as to 
ſuggeſt ſome looſe Interpretations in favour of greater Eaſe within their own Walls, and amongſt 
themſelves, we Advocates have nothing to do, and leave them to the Inſpection and Direction of thoſe 
who are Superiors to Congregations and Generals, as well as to private Companions. But when their 
Intereſt, in Oppoſition to that of others, no ways dependent on them is in Diſpute, we and every one 
ſo concerned muſt inſiſt, that their Interpretations, even of their own Rule, are not to be truſted, and 
that other Perſons can beſt judge betwixt us. No matter if they had firſt the drawing up of their 
Rule ; no more than if one of two Parties contending about the Meaning of a Bond, had had the 
drawing up of it. Conceſſions, Renunciations, Abdications concerning thoſe without, eſpecially when 
approved of, and enforced by the Legiſlative Authority for ſuch Matters, are no longer under the Con- 
troul and Judgment of Superiors of Religious Orders, within. And hence, in any Diſputes hereupon, 
Advocates without, plead upon, and Magiſtrates judge from the Words of ſuch Conſtitutions, juſt in 
the fame Manner as they do from other Laws, And this is ſo true, that the moſt incon- 
ſiderable and pettieſt Juriſdiction in Europe would not give the leaſt Attention, or perhaps a Hears 
ing to the Declaration of a General interpreting the Rule of 8, as to a Cauſe depending betwixt a Je- 
ſuit and a Stranger. TY 
Io theſe he adds, p. 25, what comes. near the Subject now treating, the Authority not of ſome 
"Dignity, but an Attendant upon Dignities, a Reman Advocate, I know not who, who opines for the | 
' Plea of S. And this is an Anecdete, a curious Piece of private Intelligence he has gathered from a 

Manuſcript, ſuppoſed to be of the Engliſh Advocate ; tho the ſame had told as much in Print, at the 

End of the Caſe, his firſt Paper, Well, ſince he loves Anecdotes ſo much, I will tell him in Print this 
other, which he may add to his Collection, that the fame Roman Advocate, when he talks of the pre- 

tended Powers and Privileges of &, ſtill modeſtly adds, a aliter diſponat localis aliqua conſuetudo; Unleſs 

the Cuſtom of the Place otherwiſe diſpoſe. Let him then conſider that ancient Law and Cuſtom of England, 
which invalidates all Transfer of meer Rights: And if he will imitate the Modeſty of my Brother 
Advocate, he will never pretend a meer conditional Right of G could poſſibly be transferred 
to &. | | 

A little before, p. 20, 21. he had made ſome Reflexions on what I ſaid towards the End of the Re- 
ply, concerning ſome B in Anſwer Firſt, of Lugo and Laſius. Lugo J had not then lately ſeen, 
Leſſius I had by me. He ſhews very well, as I remark'd, p. 3 1. that the Words of Lago are not fo 
to be conſtrued, as to make him ſay, that any Houſe of S can ſucceed ab 71 (which yet is ri- 
gorouſly true, if & had a Right to ſucceed to T) nor conſequently ſo as to favour the Plea, But he 
quite miſrepreſents the Doctrine of Laſſius, when he would have it to be no ways oppoſite to the ſame 
Plea. Leſſius, ſays he, only denies that $ has a Right to ſucceed to ſuch Goods, which the Religious 
had before his Profeſſion, and did not give to S. Pardon me, Sir, he alſo denies that & can any ways 
ſucceed to ſuch Goods, as the Profeſſed had CW but would have, if he continued in the World. 

2 For, 
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1 "Por, fays Leſs, in the Place referr'd to, all Right in the Profeſt to ſuch Goods periſhes at the Pro- 
= ©  ' ſeffion, and can never revive to any Benefit of S. And it is viſible that for a Religious Body to have 
any ſure Way of ſucceeding to Inherifances, which its Profeſt might have ſucceeded to, has much 
Is of the Spirit of Poverty, and is much more apt to create Diſturbance in Lay Families, and more 
oppoſite to Civil Laws, than if the Goods of which the Religious was actually po eſt at his Profeſſion, 
and had not diſpoſed of, ſhould devolve to his Body. ws 


And now I may conclude my Refutations of what the Opponent has ſaid in his laſt Anſwer, 
concerning the Subſtance of the Cauſe, and upon concluding I cannot but make two Reflections, 
= and recommend both to my Reader and the Opponent, to give them a little Place in their 
14 Mind, The firſt is, That in the whole Set of looſe Cafes, which the laſt Century furniſhed 
1 very plentifully, there is not 5 57 any one, that gives ſo clear an Inſtance as this, which he 
ſomewhere fays he reſolved, what njuſtices, what Abſurdities and Nonſenſe, Men otherwiſe of 
good Parts and Learning, and ſuppoſed to have a Senſe of Religion and Juſtice, will fall into, 
when they are ſtrongly bent to advance their own Intereſt, or that of their Friends, and think 
it perhaps a fine Thing to have found ſome Colour to favour Cupidity more than had been 
thought of 65 hs and to enlarge the Path to Heaven more than their Forefathers ever imagin- 
ed it could be _ | | 
My ſecond Reflection is, that indeed the Glory, or rather the Infamy of this Solution belongs ori. 
ginally to Palas, from whom it has been dealt out to ſome of his ſucceeding Brethren, Thoſe 
who directed the wiſe Men of Placentia ſeem to have gone upon his Notions, he ſame muſt alfo 
have prevail'd in the Council of ſome General, if the Words quoted 7 the Opponent have that Mean- 
ing which he ſeems to have a Mind they ſhould be taken in, The Principle, I ſuppoſe, which Palas's 
Succeſſors have gone upon, is this, That he wig, taught Divinity for a conſiderable Time in ſeveral of 
our Colleges, muſt be look'd upon as a probable Doctor. Therefore, without any further Enquiry, 
4 any Opinion of his may be 12 followed. I will not pretend to determine, how far the Fault of 
1 a weak, ignorant Perſon, who had happened to be under the Direction of Palas, and had thus blindly 
| D Jed upon his Authority, might have been thereby excuſed or leſſened : But I ſtrongly maintain, 
ſuch an Authority can be of no Excuſe to People of Senſe and Learning, altho* they neither had before 
them the good Arguments of Sanchez for Truth, nor the other viſibly bad, which Palas brings to recom- 
mend Fal I uam moreover for allowing as much as any one, to the Advantages and Merit of 
Obedience from Inferiors, eſpecially Religious, to Superiors, when there can be any reaſonable doubt 
whether that be lawful, or unlawful, that a Superior enjoins or recommends. But when it is evident- 
ly bad, Obedience ſo far from being meritorious, only makes a Complice in Iniquity ; and the Rule 
which the Inferior ſhould have followed, is that delivered in the 47s of the Apoſtles, Cap. 4. Si juftur 
eft in conſpectu Dei ws * audire quam Deum: judicate; Judge if it be lauful in the Sight of Ged 
to hear you rather than God. And thus, in our Caſe, in which all is clear and evident to Men of any 
Underſtanding, I cannot but recommend to ſeveral of & who may be well intentioned, not to let them- 
ſelves be drawn in by any Pretence of Obedience due, any more than by Hopes of a Share in the Pro- 
ſit, to abet and cry up Pretenſions which appear to be manifeſtly unjuſt, 
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Shewing that neither G nor 8 have, or had any well-grounded Claim on the perſonal. 
Efate of T, from the Law of England; whether it be conſidered as it was before the 
Change of the National Religion, or as it now ſtands. With an Avppexvix, proving 


that the Nepotiſm of G have 10 Right to the ſaid E/tale. preferabl to others in eaual 
Degree of Kindred to the Inteſtate * | / , p / 9 7 


PaxT I. Concerning the Ancient Law. 


WHEN we talk of the Ancient Engl/h Law condemning, or favouring the Pretenſions of &, 

| we do not take it meerly by itſelf, but conſider it in Conjunction with the modern Law, ſuch 
as it has been ſettled by the Statute of Charles the IId. for the Diſtribution of the Eſtates of Inteſtates. 
So that the Meaning of the Aſſertion, according to the Ancient Law, neither G nor S have, or had any 
Right, muſt be look'd upog the fame, as if it were ſaid, Neither G nor 8 would have had any Right 
in Ancient Times, if the Statute of Diſtributions had been then in Force, For all Parties agree, that Right 
to the Perſonal Eſtate of 7 muſt be now judged of with reſpect to the ſaid Statute, and ſo as io allow 
it its full Force, This being premiſed, I thus prove, that according to the Ancient Law, neither & nor 
S have, nor had any Right to the Eſtate in queſtion. | 

The Right, and all the Right which the next a. kin now have to the Eſtates of Inteſtates, is from 
the Statute of Diſtributions : But the Right now given by the Statute of Diſtributions, was by the. 
Ancient Law refuſed to all Profeſt Religious. Therefore, by the ſame Ancient Law, that Right which 
the next a-kin now have to the Eſtates of Inteſtates, was refuſed to Religious, 

I believe the firſt Propoſition will not be denied me, becauſe it is viſible that all the Eſtates of In- 
teſtates are now taken under the Statute, The ſecond I thus eaſily prove, becauſe the Right now given 
by the Statute is a Right of Inheritance : But the Ancient Law refuſed all Right of Inheritance to Pro- 
feſt Religious. Therefore. | 

*Tis true, the Word Inheritance was not anciently apply'd to perſonal Eſtates ; and the Meaning of 
that Word, and Reaſons of the Law againſt Religious inheriting, did not regard the then way of Suc- 
ceſſion to perſonal Eſtates, eſpecially of Inteſtates. But now : | 

Firſt I ſay, that the Way of ſucceeding to Eſtates under the Statute, is a Way of Inheritance, For 
what is a total Inheritance by Law, according to all Lawyers, but a Right ariſing from Proximity, 
and by Order of Law, to al Goods left by the deceas'd, and by which the Heir ftands in his ſtead, 
and repreſents his Perſon? A Right therefore ſo given by Law to Part of his Goods, and ſo as to repre- 
ſent his Perſon with reſpe& to ſuch Part, is a partial Inheritance. And fo our Engliſh Lawyers com- 
monly expound the taking of Inteſtates Eflates under the Statute of Diſtributions formed upon the 
Model of the Civil Law, and giving the ſame Right, as to perſonal Effects, to thoſe who ſucceed 
by it, as the Civil Law does to Heirs ab inigſtato. So the Opponent and the whole 8 Family have 
conftantly underſtood, in this Controverſy, the Succeſſion to the perſonal Eftate of T; and fo the Op- 
ponent both in his laſt Anſwer, and all his other Papers, in Conformity to Ce/tro Palas, has main- 
tain'd it belonged to &. | 

And ſhould any one ſcruple, tho? unreaſonably, at calling Inheritance, the Succeſſion to perſonal 
Eſtates of Inteſtates as it is now in England, no Body can deny it to be a Succeſſion as to a Property 
of the Succeeder ; which the ancient Laws of the Kingdom allowed no more to Religious on account 
of Birth-right, or to their Monaſteries for them, than what is here ſtrictly called Inheritance, Succeſ- 
fion, by the ſame Right, to the real Eſtates of deceaſed. 

I fay therefore 2dly, That as the Opponent maintains Diſcuſſ. p. 4. Anſev. 2. N. 10. that 5, for the ſame 
Reaſon of his pretended Transfer, may inherit Eſtates real as well as perſonal, ſo the Ancient Law againſt 
Religious inheriting, holds equally in regard both to real and perfonal, which will be eaſily prov- 
ed by ſeveral Authorities of Law, which at the fame that they declare no Religious can inherit, give 


alſo the Reaſons why they cannot. Now, in order to make this out with all Perſpicuity ; as nothing * 
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be ſtronger in the way of Proof for the Common Law of England on any Caſe, than the Ancient Form 
of Writs for the Tryal of ſuch Caſes, I will begin with what Mr. Z———, p. 15. reports out of 
L. Coke. If the Father enters into Religion, then ſhall his Son and Heir have a Writ of Mortd anceſtor, as 
if his Anceflor was dead. And the Writ ſhall give Order to the proper Officer, and ſay ; you Hall ſummon 
Twelve free and lawful Men to give Verdict upon Oath, if W, the Father of the-foreſaid A died on ſuch a 
Day, by taking the Habit of Religion, in which Habit he profeſſed, as is alledged, Sc. Tunc ſummoneas 
duodecim liberos & legales homines, c. ſacramento recognoſcere, ſi W pater trædidii A, die quo obiit, habi- 
tum religionis aſſumpfit, in quo habitu profeſſus fuit, ut dicitur, &c, Upon which Writ two Things are to be 
remark'd, Ine, That the Enquiry is to be, Whether died by profeſſing in Religion? So that * 
was to be look'd upon as diveſted by Profeſſion from all Right to the Eſtate, in as much as he was 
thereby diveſted of all Civil Rights, no leſs than if he were really dead. And this Reaſon, as is viſible, 
holds equally againſt all Right after Profeſſion to perſonal as well as real Effects. 2do. That hereupon 
not the Monaſtery of V, as his Heir or repreſenting him, was to haye the Eſtate, but A the Son till liv- 
ing in the World. But before I make any farther Reflections on this Matter, it will be moſt proper 
to hear what Littleton ſays thereon, When a Man enters into Religion, ſays Littleton, Sect. 200. be 
is dead in Law, and his Sm. or next Cozen incontinent ſhall inherit him, as well as tho" he were dead in- 
| deed. And when he enters into Religion he may make his Executors, and they may have an Action of Debt 
© due to him before his Entry into Religion, or any other Action that Executors may have, as if he were dead 
indeed. And if that he maketh no Executors, when he entereth into Religion, then the Ordinary may com- 
mit Adminiſtration of his Goods to others, as if he were dead indeed. All which plainly ſhews, that the Re- 
ligious was as much dead for retaining any Property in his perſonal Goods, or tranſmitting it by Pro- 
feflion to his Monaſtery, as he was dead for fo having or tranſmitting a real Eſtate, And this (not- 
withſtanding what the Opponent has ſaid of the Canon Law giving all to the Monaſtery, that the Re- 
ligious had not diſpoſed of before) he very well knows, and frequently owns, is exactly conformable both 
as to Moveables and Immoveables to the Rule of S. 

L. Cote, far from oppoſing or reſtraining the Doctrine of Littleton, confirms and illuſtrates it in his 
Comment thereon, by remarking, that there is a Death in Deed, and a Death in Law; and that the 
latter, which is that of a Religious Profeſt, has the ſame cn as the former only in three Caſes, none of 
which relate to our Quefion! as in none of them any Civil Right is preſerved to a Religious. For the 
ſame Diſtinction of Natural and Civil Death, the Identity of their Effects, and the Civil Death of Re- 
ligious Profeſt, more Authorities of Engliſb Lawyers may be ſeen in Mr. B „b. 14, 15, & ſe. 
and we ſhall ſee by and bye, that the way of ſpeaking of the Lawyers of our neighbouring Ccuntries up- 

on the Continent is perfectly the ſame. | | 

Now, it is plain, that if a Religious was fo far dead by Profeſſion, that he thereby loſt all Right 
and Property in Goods moveable or immoveable, of which he was in Poſſeſſion, he muſt, 4 fortiort, 
have been ſo far dead ever after, as not to be able to acquire for himſelf any new Property, by Rights 
which he had before his Profeſhon, but which had not procured him either Poſſeſſion or Property, and 
by Profeſſion were extinguiſhed. Secondly, if the Monzſtery of the Religious could not repreſent him 
ſo as to enjoy the Eſtate of which he was poſſeſſed when he enter'd into Religion, much leſs could it 
repreſent him, as in our Caſe, ſo as to ſucceed to an Eſtate which never had come to him, and when 
the Rights by which it might have come to him, were by Profeſſion aboliſhed, $<ﬀþþﬀ( a 
Thus we ſee that in Catholic Times, there was a particular Diſpoſition of the Law in relation to 
Religious, and an Uniformity of Judgments agreeable thereunto, by which they were mae and de- 
clared incapable of inheriting. But if there had been no Record of ſuch Judgments, no Evidence of 
any particular Law relating to this Subject, it yet ſeems that the ſame Rule of Right might have been 
infert'd from certain general Maxims of the Engliſb Law, and certain Principles of Manners, then ac- 
knowledged by All, both Profeſſors and Judges of the Law. For 1mo, Tho' the Law neither ef 
theſe nor of former Times allow the Transfer of a bare Right without Property, and ſome ſort of Poſ- 
ſeſſion, (whence in Sect. II. was drawn an invincible Argument againſt the Plea of Renunciation in 
favour of S) it yet allows a Releaſe and Remiſſion of ſuch Right; and therefore, it ſeems, allows.to 
any one to abdicate his Right of Inheritance, whatever it be, and withdrawing himſelf, to paſs it over 
to him or them, who ſtand or ſhall ſtand next in order of Sueceſſion. 24s, At leaſt, as according to 
the Saying of Brg/ten, a Claſſic Author amongſt Engliſh Lawyers, Cum quis ſe religioni ſemel contulerit, re- 
nuntiat omnibus que ſercult ſunt ; Wherever once enters into Religion, renounces to all things that are of the 
Morld, 
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World, Rights as well as Poſſeſſions. As this was then taken to be the Senſe of thoſe Evangelical Coun- 
cils (as it is alſo at this Time in reſpect of Particulars) of which Religious were believed very piouſly 
and reaſonably to undertake the Obſervance, in order to the ſerving God, and attending to the Work 
of their Salvation with greater Freedom; it cannot be doubted but that our Predeceſſors, Laity as well 
as Clergy, look'd upon Religious Profeſſion to imply ſuch an Abdication and Renunciation ; and that 
they entirely approved of the ſame. Add to this, that the Excluſion of Religious from all future Share 
of the Family Goods is a conſiderable Advantage to the Civil State, as it is a very great Eaſe, and 
in a manner neceſlary for the Support of the Part remaining in the World, Which Reaſon may be 
ſeen often alledged for this almoſt general Practice in Catholick Countries. h 
From all this it is evident, That by the ancient Civil Law of England, G, as well as all other Reli- 
gious, were incapable to inherit a Perſonal any more than a real Eſtate: And whereas, ſo far from any 
Appearance of there having been a Law impowering Monaſteries to inherit what their Religious could 
not, it has been ſeen on the contrary, that they were both equally excluded : Therefore, by the ſame 
Ancient Civil Law, the Monafteries could never be intitled to ſuch Eſtates real or perſonal, which 
their Religious might have inherited, if they had continued in the World. And accordingly it is no- 
torious that our neighbouring Countries, and others amongſt whom the ſaid Principles are received, as 
have been here laid down from our Ancient Law, upon no account ever admit Religious or their Mo- 
naſteries te ſuch Eſtates real or perſonal, as were not theirs before Profeſſion, but only would have 
been theirs, if they had not been Religious, And if we in this Country can only give the Rule of 
Law, but not the like particular Inſtances of PraQtice for Ancient Times, the Reaſon is obvious : 
Becauſe thoſe Times are ſo Ancient, and now elapſed above two hundred Years. 

To what has been here argued, it has been objected long ſince, and the Anſwer L again takes it up, 
making thereof one of its three Parts, that the Ancient Law concerning the Diſability of Religious to 
inherit, regarded only ſuch Religious as had *been Profeſt within the Kingdom ; as appears from 
1 In/t. 132. L. Coke. Now it is not contended that G was Profeſt in any Religious Houſe within the 
Kingdom, Therefore. 2 

Anſwer Imo, If this proved any thing, it would prove too much, even according to the Judgment of 
my Adverſaries; at leaſt it would prove that of which they can by no means avail themſelves. For from 
hence would equally follow, that by the Law of England in Ancient Times Religious Profeſt abroad 
were capable of enjoying Lands or Monies, as their own Property, and even of marrying. Now, if 
the Ancient Law of England can be conſtrued to have permitted both, there are other E by which 
& owns itſelf to be bound, which it will not pretend to have ever allow'd of either, But you will ſay, G 
might ſo far have been benefited by ghis Law, as to tale, and thenſuffer the Eſtate to go to his Body. Anſwer. 
By the Law of England it could note to his Body, unleſs he had firſt taken it as his own Propeity, and 
then made it over to S. For what Pretext can be alledged for its skipping from T to $ ? Inſtances there 
are of ſomething like, tho” not in the way of Inheritance, in favour of the Crown, but none in favour of 
Religious Bodies. Now the Opponent p. @&7expreſly owns (for which he cites many Authorities) that 
it would be contrary to Religious Vows for an Eſtate to be firſt taken and appropriated by a private Re- 
ligious, and fo tranſmitted to his 1 

do, T his mighty Objection, as to our Purpoſe of determining the Right, will appear juſt nothing 
at all to any one who will reflect what happens every Day in Tryals by any Law whatſoever; which 
is expreſſed in the Civil Law by this fort of Adage; Jus ade/?, 2 deficit probatio ; Right there is, but 
Prof is wanting, Whence immediately occurs that two forts of Law muſt be diſtinguiſhed ; Law 
for Property, and Law for Proof. It, for Example, a Man has lent Money without either Witneſs 
or Writing, he is not intitled to it by the Law of Proof, and will be juſtly caſt if he ſues for the Sum 
lent ; but his Title is not the worſe according to the Law of Right and Property, by which every one 
ought to receive back what he has lent, and every one. is obliged to repay what he has borrow'd. In 
the ſame Manner, if one denies himſelf to be a Profeſ Religious, and there be no Evidence that he is 
one, or what comes to the ſame thing, if, according to the Laws of Proof required in ſome Court, 
there be no ſuch Evidence as can be attended to, the Court in ſuch Deſect of Evidence cannot judge him 
to lie under thoſe Diſabilities, which Religious lie under: Yet, if he had really been Profeſt, his Diſabili- 
ties, according to the Law of Right and Property, would be {till the ſame as thoſe of other Religious. 
And he or they would be look'd upon as very ill Men, who being conſcious that the Law on 3 

gat 


Right and Property depends is againft them, would ſeize or detain any thing, becauſe it could not be 
held or forced. from them for want of the Evidence required by the Law of Proof. Suppoſing there. 


fore the Law for Proof as to the Profeſſion of Religious to have been ſuch as L. Coke lays it down, it 
would follow indeed, that if the Fact was denied, which no body denies, that G lived and died a Pro- 
teſt Religious, it could not be proved at Common Law: But it would no ways follow, what is the 
Point in Queſtian, that, ſuppoſing him to have been Proteſt, he was yet able, according to the Laws 
of Right and Property, to inherit ; and as little, that thoſe, who knew and own'd him to have been 
Profeſt, could with a clear Conſcience, and without wronging their own Reputation, build upon the 
Title of his having inherited. That the Chief Juſtice meant no more to deny the Diſabilities of a Re- 
ligious Profeſt abroad, than he would have excuſed the Debtor in the foregoing Example from an 
Obligation to repay, may be gathered from the Words he makes Uſe of: The Profeſſion cannot be made 
et according to the Rules Z Law, there wanteth the proper Certificate, there wanteth Tryal. The Law 
does not fo much as take Knowledge of Foreign Profeſſms. For theſe Expreſſions may every one be moſt 
properly apply d to the ſaid Example. According to the Rules of Law a Debt cannot be made aut by the 
meer Affirmation or Oath of the Creator, there wanteth proper Buidence, there wantath Tryal, th Law 
does nat ſo much as take Knowledge or lend an Ear to Pretenſions of Debt without a written Acknnuledgment, 
» living Witneſs. f F: | 
Again, that this is the whole Meaning of the Authority produced, appears fram the very Reaſon on 
which the Diſability of Religious is founded; which is, that they have renounc'd the World. Now, 
can it be ſaid, that a Man has leſs renounc'd the World, becauſe he was Profeft, and made his Re- 
nunciation in a foreign Country? When it has fo happened, I own indeed it may not be ſo eaſy to prove 
the Fact to the Satisfaction of a Civil Court at home, and therefore it may have been a Rule wich ſome 
ſuch, not to exert their Power in the like Caſe, as if the Fact were duly proved, but to leave the 
Party to his own Conſcience, and the Correction of his Religious and Eecleſiaſtical Superiors. But this 
is no ways contrary to the Law's remaining in its full Force, which difabled all Religious from 
marrying and inheriting ; and which would have had its full Execution, if the Fact had been ſufficient- 
ly proved. Wherefore, in our Caſe, the Religious Profeſſion of E, tho“ made abroad, being uncon- 
teſted, and unconteſtable, tis according to our Ancient Law, in all reſpects, both as ta its directive and 
executory Part, that & ſhould be look'd upon, and dealt with, as unable to inherit, 

One other Thing alſo is very obſervable, of which both Mr. B „and Anſwer L take notice, 
that a very learned Civilian, Dr. Strahan, thinks it ſtrange, and therefore perhaps doubtful, that it 
ſhould have been a Rule in the Common Law, not to admit of any Evidence of Foreign Profeſſion, 
For ſuch Profeſſions have been always fo notorious, and ſtill more ſince the Council of Trent, that the 
moſt ſcrupulous Perſons might be ſatisfied of the Truth of the Fact. Whence many are apt to think, 
that a Court of Equity would not now refuſe ſuch a Fact to be proved. But whatever be the Law of 
Proof, now or heretofore, *tis ſtill moſt evident, that the Law of Right, as it was in Catholic Times, 
was abſolutely againſt any Religious inheriting, whether Profeſt at home or abroad. And it is the 
Law of Right which all concern'd in the preſent Controverſy profeſs to be guided by ; which indeed 
the Rules of good Conſcience require on all Occaſions, when this Law evidently appears ; but much 
more in ſuch a Cauſe asthis, which upon many Accounts cannot well be brought before a Regular 

rt of Juſtice, | | 
Cn _ has been here obſerved, it appears alſo, That the Axiom, Bere is no Remedy, dhere is 
no Right, is no leſs abuſed on this Occaſion, than L. Coke's Authority, Where, indeed, the Law pre- 
ſcribes no Remedy, there, if you will, let there be no Right : But tho* the Remedy preſcribed by 
Law cannot be obtained, for want of Proof, there may be, and are Inftances every Dor. of Rights 
at the fame Time moſt certain, To all which muſt be added, that tho', as to Religious Profeſhon, 
and its Conſequences, the mere want of Proof ſhould have formerly altered the Caſe of Right and 
Wrong, which yet is a groſs Abſurdity, ſome very good Conſiderations w_ be ſeen in the firſt of 
the three Copies of Mr, B———, upon which, ſuch a Pretence muſt be look d upon as ſtill more ah- 
ſurd in the Circumſtances of our Caſe, and in Relation to G's having been Profeſt in a Religious Houſe 
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Anſwer L. What there is particular in this Anſwer is, that L ſuggeſts and endeavours to make 
out a new Plea in favaur of S, quite different from any Thing the Opponent had ever pretended before, 
which yet this latter ſeems to like ſo well, or to be fo ſick of his own, tho? he ſtill pretends to 
maintain it, as being that in Faſhion amongſt his Friends, that, as has been remark'd P. 12. he has 
ſometimes Recourſe to the new one, when he finds himſelf hard preſt upon the other, and in all Appea- 
rance if the Diſpute was to laſt much longer, he would drop this other, tho” tis already the ſecond at 
leaſt he has made uſe of, and leaving thoſe of another Gown, ſeek to ſhelter himſelf under that of L. 
However, the new Plea is this, that tho G might be unable to inherit, or take any Thing as his own 
Property, he was yet entitled by the ancient Law to take the Perſonal Eftate of P, as his next of Kin: 
Adminiſtrator, either 12 the Benefit of his Houſe or Body, or by the Aſent of his Sovereign to dijpa;e 
thereof for Charitable Uſes. The Arguments by which L goes about to maintain this Plea are 20 6.08 
to theſe three Heads, uſe, Firſt, a Religious Man was capable of being Adminiſtrator, Secondly, 
He was not only capable of, but if next a-kin, had a Right to demand the Office of Adminiſtrator. 
Thirdly, After obtaining Letters of Adminiſtration, and Payment of Debts he was accountable to 
Nobody, unleſs perhaps his own Regular Superiors, for the Diſpoſal of any Surplus that might Remaiq, 
Beſides the Arguments which he brings as direct Proofs of theſe Articles, he alſo advanccs ſome other 
Things, in order to favour the Plea he would eſtabiſh, and make it appear leſs ſtrange and out of the 
way. To all theſe 1 will here anſwer, beginning firſt with the three Articles. 

ut before I examine the Arguments brought for the ſaid Articles, I muſt take notice, that tho' 


they contained nothing but the Truth, they could be of no Service to S. For to make good the 
Cauſe of S from G's ſuppoſed Right to adminiſter, it muſt be proved that G could not only take the 


Perſonal Eſtate of Inteſtate Z, as Adminiſtrator in autre Drait, as was the Way formerly for the next 
of Kin to take it, but could take under the Statute of Diſtribution, that is by Inheritance, or at leaſt 
as his own Property; for ſo Eſtates are taken under that Statute. At leaſt, I ſay, as his own Property, 
which is evident, becauſe by the faid Statute one next a Kin has the Property of the Eſtate even before 
he has taken out Letters of Adminiſtration neceſſary for obtaining Poſſeflion, and ſhould he die before 
taking them out, this raren would go to his Executor, or Adminiſtrator. Now tis agreed G could 
take nothing as his own Property. Secondly, conſidering ancient Times, and ſuppoſing G to 
have then lived under the Rule of &, he could not for this other Reaſon have demanded Adminiſtration 
ſuch as L pretends it to .have then been, becauſe ſuch Adminiſtration would bave been equivalent to 
Inheritance, procuring the very ſame temporal Advantages to $, by Reaſon of its Profeſt Member, and 
the ſame Diſadvantages to other People, as if $ inherited by ,Reaſon of its Member; in a word thus $ 
would have been properly ſaid to ſucceed to 7's Eſtate by Reaſon of G, of which & is formally declared 
uncapable by its Conſtitutions, And therefore according to that Rule both of the Canon Law and 
Common Senſe mention'd P. 28, what is forbid one May is nat to be let in another, G could no more 
have demanded ſuch an Adminiſtration, then $ fucceed by Reaſon of G. To proceed now to the 
three Articles. N 135 

As to the Firſt I have no diſpute with L, ſo-let it be agreed, that a Religious Man might in Anciert 
Times have been choſen Adminiſtrator by the Ordinary, on account of his known Probity, and ex- 
traordinary Ability and Fitneſs to diſcharge the Office, or” 

As to the Second in which he pretends that the Religious being next a- kin had a Right to demand 


Adminiſtration we muſt begin to difagcee. And for the clearing up this Matter we muſt diſtinguiſh 


different Stages of Time, the 1ſt ending at 21 Ed. 3. the 2d at 22 Hen. 8. the 3d at his aſſuming the 
Supremacy anno Regni 26. or if you will at the final Diſſolution of Monaſterics, about anne 28. Now it 
appears that the firſt Notion that was entestained about the way of diſpoſing of the Goods of Inteſtates, 
was (even without any Proviſion in the Law for Payment of Debts till Ed. 1.) that they ſhould go 

to pious Uſes pro bono anime of the Deceaſed, And in theſe early Days the whole Diſtribution was d 
by the Dioceſan, ar his Orders; ſo that in this firſt Stage, which laſted till within little more than 1c0 
Years of the Days of Hen. 8th, no Religious nor even any Kinſman could demand a Share in the Admi- 


niſtration of ſuch Effects. Then came the 12 of 31 Ed. 3d, when the Law began to attend to 


another 
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another Conſideration, ſuitablegto the Practiſe of moſt other Countries, to wit, that the Diſtribution of 
theſe Effects ſhould be made By ſome of the Friends or Kindred of the deceas'd, and perhaps that the 
Family, principally, ſhould be benefited by them: But during this ſecond Stage, which laſted till the 
Days of Hen. 8th, it was left to the Diſcretion of the Ordinary to chuſe amongſt the next Friends and 
Kindred, whom he pleaſed for Adminiſtrator, and therefore neither Religious nor any determinate 
Perſon of the Kindred had Right to demand Adminiſtration, At laſt came the Statute 21 Hen, $h, 
by which the Ordinary was obliged to chuſe the Widow, or otherwiſe one in the very next Degree of 
Kindred. This Statute was not enacted above four or five Years before the Expiration of what we 
call Antient Times, which ended with Henry's aſſuming the Eccleſiaſtical Supremacy. But if we 
ſuppoſe this Stage to have continued till about ten Years afterwards, when the Monaſteries were diſ- 
ſolved, it is plain that even in this Time no Religious could demand Adminiſtration. For whoever 
knows any Thing of Monaſtick Diſcipline as it was then, and ſtill is amongſt Catholicks, ſee the 
Canon Placuit Cauſ. 16. 9. (xviii.) cannot be ignorant that no Religious has ſuch a Right to be ad- 
mitted into the Management of ſecular Affairs, as to challenge as his Due to be made Adminiftrator 
or Executor. Much leſs can this be thought of ſuch a one as G, who, at the Death of T, was by 
Sickneſs ſo worn out both in Mind and Body that he was quite unfit for the Office of Adminiſtrator, 
and, as was expected, died in a very few Weeks after 7. Beſides it is a fixed Principle that Religious 
by their ſolemn Profeſſion, are deprived of all Civil Rights, Now tho* Adminiſtration, or Executor- 
ſhip do not neceſſarily imply a Civil Right, as they may wholly regard the Intereſt of others, and 
be in autre droit, yet a Right to demand them from Proximity of Blood would be a Civil Right : 
Juſt as Slaves formerly might inherit, when made Heirs by a voluntary Inftitution, becauſe they might 
inherit for their Maſters, but they could not on account of Kindred demand any Inheritance, becauſe this 
would haveargued a Civil Right in themſelves. And thus tho' an Outlaw or Perſon attainted may be Ad- 
miniſtrator, L, p. 5. does not diſown that neither have a Right to demand it. Now if we proceed 
even to a fourth Stage from 31 Hen. 8. to 22 Car. 2. we ſhall find that Religious ſuch as & could 
by the Law of England have no more Right during that Space then in the former, becauſe no new 
Rights, as will be ſeen in the next Part of this Section, were given by Law to any Religious, but De- 
parters or Deraigned ; of neither of which kinds was G. | 
As to the third Article ſince it has been proved that & in Antient Times could have had no manner 
of Right to demand Adminiſtration upon any Terms, much leſs could he have demanded it fo as not 
to be accountable, But we may further conſider that if in Catholick Days a Religious had been 
choſen Adminiſtrator, it is altogether improbable (and at this Diſtance of Time we mult take up with 
Probabilities) that he ſhould not be under ſome DireCtion of the ering how to diſpoſe of a Surplu- 
ſage, For if the firſt of the abovemention'd Ways was attended to by aw or Cuſtom, viz. pro bono 
anime it is not likely that the Ordinary would chuſe a Religious Adminiſtrator, without ſome good 
Aſſurance that the whole Surplus ſhould not be engroſſed by his one Monaftery ; and if the ſecond Way 
of Diſpoſal was confidered, viz. for the Benefit of the Family of the Deceaſed, it is as unlikely that 
he ſhould not require Security, that the Whole ſhould not go to the Religious Adminiftrator, or 
on his Account to the Body to whom he belong'd, ſince the Religious was look'd upon as abdicated, 
eſtranged, and quite taken out of the Family, V | | 

Upon the Second Article, where we begin to diſagree, L alledges p. 4. that a Religious was never 
look'd upon to be civilh dead, with Regard to his Capacity of being Adminiſtrator. 

Refut. If he was not dead in regard to a Capacity, he was fo in regard to a Right, Whence per- 
haps till the Diſſolution of Monaſteries the Ordinary might have choſen a Religious to be Adminiftra. 
tor ; but none Profeſt could claim it, conſequently it cannot be affirmed that G in ancient Times 
would have ſo ſucceeded to the Eſtate of T. And in theſe later Times, ſince the Statute of Car. II. 
none can be Adminiftrator but he who has a Right to claim it, as being one of thoſe who have a 
Property in a diſtributory Share, or ſome one allow'd by them, Py 

J. The antient Statutes appointing who fhall adminiſter for Inteſtates, as well as the Modern, de- 
termine this Matter by the next Degree of Kindred, without any Exception of Religious. Therefore 
the fame Statutes extend alſo to theſe and give them a Right equally with other People. BL. 

” Refut. The Conſequence is ill drawn, as it would be in Relation to Outlaws and Attainted, who may 
be the very next a-kin, and are not excepted in the Statutes, ; 
P. 5. Tis affirmed meerly gratis, and no ways proved that Religious were under a Diſability. . 
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Refut. Tis not proved, nor affirmed that they were under a Diſability of exerciſing Adminiftration 
in autre droit, no more than of Outlaws or Attainted : But as it is proved of theſe that they have no 
Right to demand it, ſo the ſame is proved of Religious and of all Kinds for this ſame Reaſon, that all 
are deſtitute of Civil Rights, 

Ib. p. 6. Upon the third Article it is alledged, that before the Statute of Diſtributions an Adminiſtra- 
tor was not compellable to diſtribute, and after Adminiſtration granted, the Ordinary having fun&us 
officio, perform'd all his Office, his Hands were cloſed, and he had nothing more to do. 

Refut. I ſuppoſe the Hands of the Ordinary are ſaid to have been cloſed meerly with Relation to a 
Diſtribution of the Surplus. For the Statute, by expreſs Terms, leaves them open, for cauſing Pay- 
ment of Debts, I ſuppoſe alſo, from the Authorities cited, that the mentioned Practice of the Courts 
of Veſtminſter oppoling all Account to the Ordinary of Diſtribution, relates to the 'I'ime betwixt 
21 Hen. 8. and 22 Car. II. Now this being ſo, the Fact alledged makes nothing on many Accounts 
for the third Article. 1. Becauſe it has been ptoved that & neither in that Stage, nor in any pre- 
ceeding could demand to be made Adminiſtrator on any Terms, whatever others might have demanded. 
2. This Practice does not regard the ancient Times which are meant in the Article, 3. A Law is 
not immediately abrogated, becauſe one Court will not help, but rather will obſtruct another in the 
Execution of that Part of Juſtice with which this other had uſually been charged. It was not certain 
therefore, from the Law of the Land, a Judgment upon Part of which belong'd to the Spiritual Courts, 
that the Adminiſtrator was not obliged to give a ſatisfactory Account to the Ordinary, becauſe the 
Courts of JYe/tmin/ter would not compel him to it. 4. Tis very viſible that from the Days of Hen. VIII. 
the Succeſſion to the perſonal Eſtates of Inteſtates was running apace into the Way of Inheritance, in- 


to which it was at laſt put by the Statute of Diſtributions. But ſince it is not diſown'd that till that 


Time the Spiritual Courts pretended to have a Power to inſpect and direct the Diſtribution of any Suc- 
pluſage, this is a great Proof that in more ancient Times they teally enjoy'd it. | 

It now only remains, as to this firſt Part, to ſpeak to ſome particular Aſſertions advanced by L, with 
a View to render leſs wonderful his Paradox of a guondam Family Right in Religious to an uncontroul - 
able Adminiſtration ; which Aſſertions, even when true, will be found to be of no manner of Service 
for proving or giving any Colour of Truth to what is intended. 

Ih. p. 3. A Religious Houſe might take by or through its Member, tho he himſelf generally was 
incapable of having any Property to his own Uſe diſtinct from the Bedy. Kh 

efut. Yes, as a Maſter might take by and through his Slave, when the Title for the Slave to take 

aroſe from the Relation he bore to his Maſter,, So a Houſe might take what its Member as an Inſtri-. 
ment belonging to the Houſe ſhould earn by its Labour. So it might take what was given to the 
Monk, as into a Hand belonging to the Body. But, ſo, the Houſe could not inherit, becauſe Right ct 
Inheritance ariſes from no Relation betwixt the Religious Body and its Member, and is quite extin- 
guiſhed by Profeſſion ; and for the ſame Reaſons neither was a Monaſtery abſolutely entitled to the 
Gains of a lucrative Adminiſtration; tho' if this Adminiſtration was voluntarily conferr'd on its 
Member, whatever was got by it would go to the Body. 

P. 2. A Mont might ſue jointly with his Sovereign. 


Refut. What Name was to be made uſe of in a Suit muſt be look'd upon to have been a Piece of meer 
Formality, it being then agreed on that the Property of the Thing recovered would be in the Houle or Sove- 
reign, ſo that no Civil Right could be thence inferr'd to be in the Monk. But here in England the Lavr 
was ſo averſe to any Appearance of Civil Right in a private Religious, that there is no Mark of a $Su.t 
having been allow'd in the Name directly of any ſuch ; and accordingly the Statute of 31 Her. VIII. te- 
ſtoring * or departing Religious to ſeveral Civil Rights, is call'd an Act enabling eiem to ſue 
and be ſued. 


Ib. A Suit might have been on a Writ for Reparation of Damage done to Abbot and Monk propter dam- 
num ipſorum : in which Caſe both would ſue, and beth recover Damages. 5 | 
Refut. And ſo a Suit might have been for Damage done to the Abbot, and to the Walls of his Mo- 
naſtery, and yet the like Conſequence could not be thence drawn. 
bid. p. 3. A certain old Law Book call'd Mirrour ſays, Des biens des gens de religion appent Pa7ion, 
al chiefe. en ſon noſme pour luy & ſon convent, Actions concerning the Goods of Religious beleng to 114 
Chief or Sovereign in his own Name, and that of his Convent. | | 
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- Refut. This Paſſage makes directly againft L, for Chief or Sepereign is eounter - diſtinguiſhed to 9; 
vate 5 and denotes the Superior in his publick Capacity, and as repreſenting his Houſe; 7; 
which Superior the Text ſays all Action belongs, about the Goods and Intereſts of the Houſe. | 
1b. A Monk might have been Farmer for the King, and had his Action for what concerned his 

Farm; and if thete was an Overplus, after Rent paid, would have acquired fo much for his Houle, 

 Refut. His Action as being for the Concerns of the King's Farm was viſibly not in his own private, 
but in the King's Right; and it is as viſible that the Overplus not having been gained by Cognation 
or Alliance in Blood, or any other private Civil Right, but by an Induftry whoſe Fruit belonged to the 

Monaſtery, might be acquired for it. | 

Ib, A Monk becoming Biſhop might have had an Action concerning his Bifhoprick, and all Over- 
plus of his Expences would be acquired for his Monaftery. 

Nut. A Biſhop is one in publick Office, reckoned: among the Chiefs and Severeigns. But L. is 
miſtaken when he ſays the Overplus of his Expences would have been acquired for his Monaſtery, No, 
according to the Canons it would not indeed have become his private Property, becauſe he is ſtill 

reckon'd under the Obligation of his Vow of Poverty, but would have been acquired for his Church 
and Dioceſe, of which who has a Mind to ſee more, let him confult Laus de Ju & Fuſtitia, 

L. 2. Cab. 41. Dub. 11. 22. 

Jb. A Monk might have been made Executor, and all Overplus after Payment of Debts would have 
been acquired by him for his Monaſtery. | 

Reus. Suppoſe the Word Eurcutor be taken to ſignify the 2 fame Thing which we now com- 
monly underſtand by Brecutor; to wit, an Heir by voluntary itu tion and Choice to a whole perfo- 
nal Eſtate, a Monk no more than a Slave by being fo inſtituted would have acquired by any private Civil 

Right, as is that of Inheritance or any other Claim from Nearneſs of Blood, and without any ſuch the 
one might have taken for his Monaftery, and the other for his Maſter. But ſecondly, When the 
Decretals in the Title de Teſtamentis approve of Religious being made Executors, they do not ſeem to 
mean ſuch an univerſal but only a particular Executor, little more than a Legatee in Fruſt, for ſome 
pious Uſe, For the Decretals muſt be thought to ſpeak relatively to the Civil Law, Now it was only 
for this Purpoſe that the latter brought in the Office of Executors, whilſt others were Heirs, and inhe- 
rited the groſs of the Eſtate, and all Overplus after Payment of Debrs, Tis to Leg. 28. Cod. Fit. 
de Epiſcopis & Clericis, as Cowell remarks verbo Eaecntor that the Inſtitution of Executors is owing; in 
which Law thoſe that thought good by their Wills to beſtow any Thing upon good and godly Uſes were per- 
mitted to appoint whom they pleaſed to ſee the ſame performed, And hence he adds, in his Opinion Time 
and Experience have wrought out our univerſal Executors, But however that may be, it ſcarce ſeems 
credible, that our Law ever allow'd private Religious to be more than particular tors for a Pious 
or at moſt ſome ſpecial Uſe, efpecially if none was left reſiduary Legatee, and there was likelihood of 
an Overplus. For ſince the Law would not allow ſuch to have the Name and Appearance of being 
intitled to any Thing for Debt or Damage, how much leſs could it approve their having the Appear- 
ance of a Property in an Overplus perhaps yery conſiderable ? 


PART II. 
Of the Law of England in its preſent State, as to the Succeffion of Religious. 


] Come now to the State of the Law fince the Change of the national Religion; which modern State 

I think may be maintained according to the Maxims of Lawyers of all Perſuaſions fo far to agree 
with the Ancient, that it ſtill leaves all Religious incapable to inherit, excepting thoſe who as the 
French ſay ont jetts le Froc, that is renounc'd their Profeſſion. This I ſhall undertake to prove ; not 
that it is necelfary for the Cauſe I have in hand; becauſe it would be no wonder, if after fo great a 
Change, ſome Laws had been made directly contrary to the Tenets of the old Religion, and Practices 
grounded thereon, as ſome ſuch have been really enacted, with reſpe& to Religious Profeſſion; for Ex- 
ample, that all Deraigned or Departers Profeſt before the Age of one and twenty might marry: But 
that it may very likely be of SatisfaCtion to the Reader, to fee the whole Matter put in its true Light, 
and to find that our preſent Laws ſtill ſquare with the Ancient as to thoſe of the Religious who fick 
$0 their Profeſſion : So that our Cauſe try'd according to the Law in either of its States, and ſuppoſing 
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Matter of Fact as agreed on all ſides, that G at the Death of 7'was @ Religious perſiſting in his Religion, 


would moſt certainly be carried ina Court either Catholick or Proteſtant, 
The chief Difficulticy on this Head, but which may only furniſh a better Occaſion of explaining 
the Matter, are comprized in a Saying of L. chief Pufice Koll's Abridg. 2d vol. fol. 43. If an Eng- 
66 r into Nance, and there becomes a Monk, he is notwithſtanding capable of a Grant in 

„ England, for that ſuch Profeſſion is not tryable; and alſo for that all Profeſſion is taken away by 
* the Statute; and by our Religion now received ſuch Vows and Profeſſions are held void. I have 
heard, ſays he, that this was in 44 Elia. in one Ley's Caſe reſolved accordingly by all the Juſtices 
in Serjeant's Inn.“ | 

Beſides the Hearfay at the End, three Motives are here alledged for a Religious being now allow'd 
to be capable of a Grant. "The 1ft, That Profeſſion is not tryable, The 2d, That Profeſſion is re- 
pealed by Statute, The 3d, That by the Proteſtant Religion it is held void. To the 1ft of thoſe 
Difficulties I have ſpoke already, To the 3d I will ſpeak by and by. | 

Now to the 2d, This may and muſt be judged of, by conſulting our Statutes ; and the only ones 
directly relating to this Matter, and by which it muſt be determined are (x) 31 Henry VIII. C. 6. An 
Act enabling Religious to ſue and be ſued; and another (xi) Ed. 5 and 6. C. 18. in further Confirmation 
and Explanation of the former, both which may be ſeen at length at the End of this Treatiſe. 
That of Hen. VIII. was made after the Diſſolution of all Monaſteries, little and great; and much 
more that of Edward VI. Wherefore both of them relate to Religious in the very ſame Circumſtances, 
which they are now in; and I maintain that neither gives the leaſt Intimation that univerſally, and 
upon all Occaſions no notice is to be taken of Profeſſion, but both declare the contrary in Words as 
expreſs as can be uſed, | | 

For 1ſt, it is plain from the Text, that the Allowances of this Statute are only to two Sorts of Re- 
ligious, the one called deraigned, the other departing from their Religion. The Statute itſelf defines what 
it means by deraigned, who, it ſays, are thoſe who are fet at Liberty by Reaſon of Supprefſim, diſſolving, 
forfeiting, or rendering their Monafteries, The Departers from their Religion (by which I readily ad- 
mit are meant ſome others than the former, tho” the Statute does not expreſly ſay it) are thoſe who 
have renounc'd Subjection to their Religious Superiors, and hold themſelves free from the Obligation 
of their Vows. Now there may be Religious who are neither deraigned in the Senſe which the Act 

has given to this Word, nor Departers, which the Act itſelf fignifies, by giving Order about ſuch, And 

G was undoubtedly neither of thefe : not deraigned ſince his Monaſtery beyond Seas has neither been 
ſuppreſſed nor diſſolved, nor forſeited, nor render'd : Not a Departer fince he liv'd and died in a zealous 
Adherence to his Vows and Profeffion. Therefore by the ſaid Statute no Exemption can be claim'd 
for him from the ancient Laws. | 

'Tis fo certain that the Allowances then made to Religious were not extended to all without Ex- 
ception, that at every Clauſe of the ſaid Act, excepting the firſt in which the Deraigned only are 
mention'd, *tis conſtantly repeated that the Liberty thereby granted is for the ſaid Deraigned or De- 
parters, nor is ever any Expreſſion uſed more univerſal; and one Clauſe which makes moſt to the 
preſent Queſtion, excepts in expreſs Terms, thoſe who are not Deraigned or Departers. The Clauſes 
ef the Act of Henry are five, three poſitive, and the two laſt negative. The 1/7 that deraigned may 
purchaſe : The 24 that Deraigned or Departers may fue and be ſued: The 34 that they may take any 
Thing that falls to them after Deraignment, or Departure. The 4th that no Religious Perſons ſhall ar 
may at any Time hereafter be taken, deem'd, or judged for as Heir, or Heirs, or inheritable to any 
Perſon or Perſons, to am Purpeſe, Reſpett, or Conſtruction, or Intereft in the Law, nor that they nor any 
of them by virtue of this Ad be received, admitted, or deem d able in the Law, to demand, challenge, 
receive, or take any Mamurs, Lands, Tenements, or Hereditaments, or any other Thing, or Things by 
Reaſon, or for any former Title, Right, Intere/t, Matter or Cauſe had, made, done, or grown to any Reſpecl, 
er Purpeſe before the ſaid ſeveral Deraignments or Departings aut of their Religion, The 5th that no 
Religious Perſons being Prieſts, or ſuch as have avowed Religion at one and twenty Years of Age, 
or above, be enabled by that Act to marry, and that they and every of them be clearly excluded and 
put from the fame. The Statute of Ed. 6. contains chiefly an Explication of the third Clauſe, 
and a clearer Declaration that Deraigned and Departers may Inherit after their Deraignments or De- 
partures upon the Titles that they fhall then have, to which is join'd a Repitition and Confirmation 
of the Fourth. And from the ſaid fourth Clauſe extant in both Statutes it plainly appears, that theſe 
fo far from univerſally taking away the Incapacity of Religious to inherit, eſtabliſh'd by the Antient 
Law, Re-enaCig and Confirm it in the moſt ample and expreſs Manner for any Time preceding De- 
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raignment or Departure, neither of which I am ſure will or can be attributed to G. Whence . 
and alſo from the fifth Clauſe of the Statute of Henry, which excludes from marrying: all Religious 
even Deraigned or Departers who were Profeſt after the Age of one and twenty; it appears no leſs that 
all was not taken away by Statute, that was held anciently as a Conſequence of Profeſſion, tho' I be- 
lizve Cuſtom ſoon did for ſome, what no Statute had done, and made the Law of Celibacy for Religious 
be look'd upon as obſolete, with Reſpect to the Deraigned, and Departers, as the Law of Poverty. 

As to the third Conſideration brought by Rolls, viz. that by the Religion now received ſuch Pro- 
feſſions and Vows are held void. Let it be ſo. . But it no ways follows from thence that the Profeſſors 
of the Received Religion have therefore thought fit to take away from all Religious, the Civil as 
well as Monaſtical Reſtraints and Diſabilities which they before lay Under, Nay the Contrary ap- 
pears very plain in the now mention'd Statutes, And the Reaſons of ſuch Proceeding are obvious. 
For it was a. Piece of Humanity to allow the Rights of Purchaſe and Inheritance to the Deraigned that 
they might not be deprived of all means of Subſiſtance, and left to ſtarve after being turn'd out of 
their Houſes, and a very plentiful Proviſion from the Eſtates thereto belonging. There was ſtill greater 
Rea on according to their Principles, why they ſhould make the fame and greater Allowances to De- 

rters : Becauſe theſe as joining in with the Reformation were thought to deſerve all Encouragement, 
eſpecially by Indulgences conformable to the Reformed Spirit, which is directly oppoſite to every one 
of the Religious Vows, and by this Means more were likely to be drawn over into the like reformed 
way of thinking. But they were far from having the ſame Motives and Inclination, to ſhew ſingular 
Favour and afford new temporal Advantages to Religious who were of a quite contrary Mind, and 
reſolved to abide by ir, and continue in the State of Life which was reproved, Every one knows in 
what manner many of them were treated, who would not ſwerve from their Religious Conſtitutions, , 
and voluntarily ſurrender their Monaſteries. But *tis moſt unlikely of all that any favour ſhould be 
granted them as to Right of Inheritance, ſince it could not be granted but at the Expence of thoſe of 
the received Religion, or at leaſt of Lay Perſons, who, of whatſoever Perſuaſion, were much lets ob- 
noxious to the reigning Humour of the Times, than Religious ſticking to their Profeſſion, 

From the foregoing Obſervations it appears what in all Probability muſt be the Meaning of the 
the Hearſay mention'd by Rolls, if true, as very poſhbly it may, that Judges met together in the 
Reign of Queen Elizabeth agreed, that an Eſtate was grantable to, or inheritable by a Religious, For 
ic muſt be concluded that they meant only to ſpeak of ſuch a one as had been Deraigned or had De- 
parted from his Religion; for whoſe taking a Grant or inheriting an Eſtate, both Statute and the 
Reformation directly make, For others theſe Reaſons make nothing, but on the contrary againſt 
them, and indeed it is not likely that in the Reign of Queen Eltzabeth any Religious ſticking to his 
Profeſſion, would have ever gone to Law for a Grant of Lands or an Inheritance. a 


Refutations. 


Anſwer L. p. 9. L is very earneſt to make out that the Acts of Parliament diſſolving Monaſteries. 
took away by Implication all ſubſequent Profeſſion, that is, di/allow'd it, and made it to be no longer a 
Band fir forming a Corporation, for which he thus expreſſes his Reaſon, Becauſe otherwiſe why were 
Monaſteries diſſolved and ſurrender d and the Members thereof Deraigned. | 

Refut, Tis of very little Moment to our Diſpute, whether or no the ſaid Acts condemn'd all ſub- 
ſequent Profeſſion, provided that they did not take off the Civil Reſtraints which it formerly brought 
on, which we have proved that they no ways took off. Nevertheieſs there is no Appearance that 
they condemned or took away all ſubſequent Profeſſion, For the greater Monaſteries were not diſ- 
ſolved by Statute, but by forfeit, or ſurrender, the Statute only coming on afterwards for applying 
their Revenue to the King's Majeſty. A further Sign that Religious Proſeſſion was not taken away 

by Statute, is the Foundation that was afterwards made by Queen Mary of new Monaſteries, or Re- 
eſtabliſhment of old ones, for which it does not appear the Repeal of any former Act was thought 
neceſſary. To the Interrogation made by L why therefore were Monaſteries deſtroyed, I ſhall not 


pretend to give an Anſwer, but he may have one from ſeveral Proteſtant Writers who will plainly tell 


him that the Reaſon was no other, than that the King and Courtiers might get Money and Plunder, 
who for the ſame Reaſon might not have been ſorry that new ones were 
have dealt with them after the ſame Manner, 


erected, that they might 
. Tis 
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. Tis allow'd that a Religious may now take a Legacy. y then may he not tale a Statute 
Legacy, as in ſeveral Authorities the Diſtributive Right, or Intere/t of Perſons claiming under the Statute of” 
Diſtributions is ſaid to be, ſuch Right or Intereſt having all the Qualities of a Legacy? 

Refut, Upon the Query here put, I ſhall obſerve 1m, That we do not allow that the bequeathing a Le. 
gacy to a Private Religious was according to the Methods of the Law of ancient Times, or would then 
have given any Right either to the Religious, or his Sovereign, no more than it would now in France, 
much leſs that any ſuch Right according to our Law, as it ſtands at preſent, and is expreſt in the 
Statute 31 Hen. 8. would accrue from a Bequeſt to a Religious not deraigned or departed. For this 
Statute makes all ſuch Religious as incapable of acquiring to any Intent or Purpoſe, as if they were 
. outlaw'd or attainted. But we willingly own that by a certain Equity admitted by R. Catholicks 
amongſt ' themſelves on account of their Circumſtances. in this Kingdom, which otherwiſe would 
render fruitleſs many Intentions which they think laudable and pious, a Right may be thus acquired 
to a Sovereign or Community, and in like manner that Religious tho' otherwiſe incapable of making 
a Will may ſervatis ſervandis ſo diſpoſe of what belongs to their Body, which upon the ſame Equity 
is to be attended to. Therefore $, has not the leaſt Colour for giving out (which yet in & mult be 
a moſt inconſcientious Shift to fly to) that its Pretenſions are conformable to ſome pr-ſent Anticatho- 
Law of the Land, | 75 

I obſerve 2dly, That if Diſtribution by the Statute has ſome Reſemblance with a Legacy, inaf- 
much as the Law has ordered this Diſtribution ſo to be made, as it was moſt reaſonable to preſume the 
Deceaſed himſelf would have appointed it, if he had made a Will, it has yet a very eſſential Difference, 
which is, that a Right by Legacy proceeds from the meer good Will and Pleaſure of the Teſtator, by 
which Sort of Rights one may acquire for another, as a Slave for his Maſter. But a Right under the 
Statute proceeds from Alliance in Blood, which, if any,.is a Civil Right, of which conſequently. all 
Religious are deprived, and by which none can be ſaid to acquire for his Body'as Inſtrument or Member, 
it ariſing from nothing that has a Relation to the Community. And hence it follows that whatever 
may be ſaid in regard of true Legacies there is not the leaſt Glimpſe of Equity for allowing to Religi- 
ous, under Pretence of Legacy, the Eſtates of their inteſtate Kindred ; becauſe this in Effect would be 
making them Heirs, and take by Birth-right for themſelves or Monaſteries the Eſtates of ſuch Kind- 
red, which is directly contrary to the Intent of a number of Laws, Eccleſiaſtical and Civil, Catho- 
lick «nd Proteſtant, moſt of them ſtill more expreſs againſt 8, than againſt the greateſt Part of 
other Religious. 

I obſerve 3dly, that weak and untenable as is this Plea of Legacy, the Opponent ſeems to adopt it 
in his laſt Anſwer, p. 10. Whence it may be well ſaid, that if he has not one good Plea by which he 
can abide, no body at leaſt can have a greater Variety of bad ones; of which we may now reckan 
no leſs than five, In his Deduction the Fuſtinian Law and Canon of the Council of Trent, to all Benefit 
from either of which he has ſince declared he had no Pretence. In the Diſcuſſion and greateſt Part 
of this third Anſwer Renunciation in favour of, or a fruitleſs, lawleſs Transfer to 8; and in ſome Places 
of this ſame Anſwer Admini/tration, contrary to the Meaning of all Law ancient and modern, for no 
Benefit to the deceaſed or his Family, but meerly to the Profit of s, and a Legacy from one who 
made no Will, and fo far from preſumable, that the Preſumption would be defeating the moſt ſacred 
Laws of Church and State, No ſurer Mark of a bad Cauſe than ſuch continualShiſting and Variation. 
Let & alſo reflect how it would lookgn Capuchines or Obſervantines, who ſhould ſet up ſuch Pleas of 
Adminiſtration or Legacy; and yet they might do it upon the very ſame Grounds brought by L, 
and fo greedily embrac'd by S. | 

Ib. p. 8. 4; Religious Bodies in a Corporate Capacity, can't at this Time by the Laws of the Realm tale 
Lands or Goods by Purchaſe, Deviſe, or Gift, it ſeems neceſſary that the indiuidual Members ſhould take 
for the Benefit of the whole Body, or otherwiſe how would they ſubſi/t, if they were not capable of Acqui/c- 
tions. This is rather to be conſidered as an Exchange in lieu and flead of the former Method of taking, 
which moſt of the Religious had in their Corporate Capacity. . 

"Refut. There are Ways, according to what has been before remark'd of a certain Catholick 
Equity, in which Religious may be relieved by Purchaſe, Deviſe, or Gift, either directly in Favour 
of their Body Corporate, or in Favour of Particulars for their Body; and by theſe Means ſome Bodic + 


have 
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have throve, and ma thrive well enough. But this admitted Equity no ways proves that either 
Particulars for the Bots, or the Body by Reaſon of Particulars ought alſo to inherit, what theſe would 
have inherited, if they had continued in the World, which was wever allow'd in Tau, at leaſt 
ſince the Conqueſt, to any Religious, and is at this prefent difallow'd to all Religious, I may venture 
to ſay, in moſt Catholick States, Much leſs what is faid by L, baw elſe could they ſubhs ; is any Proof 
that any of theſe Ways for their Subſiſtance are according 'to the preſent Laws of the Realm, or the 
Equity of its Courts of Judicature; unleſs it could be proved that the Law-givers are in Pain, whether 
Religious ſubſiſt or no, or did not even wiſh that they were all exterminated, For my Part I could 
heartily wiſh that our Maſters would put on towards them ſuch Sentiments of Indulgence, as to make 
ſome Amends for the many Advantages, which it has been call'd Reformation to deprive them of : 
Tho' indeed I would not have theſe Amends made by the giving them Rights which they never had, 
and giving them at the Expence, and to the great Detriment of the Noble, but poor and reduc'd Laity 
of the ſame Perſuaſion, But the Truth is, no Marks can be perceived of a Tendency to Indulgence 
towards Cath. Religious or Eccle ſiaſticks of any kind, Beſides it is not to be thought, if by the Legiſlature 
it were offer'd to & to have a Right of inheriting, what 'its Religious would have inherited by their 
Birth-right, had they remain'd in the World, that 8 would accept from it ſuch an Indulgence : Since, 
as the Opponent pretends, it might have had this ſame from the Canon and Civil Law which yet 
it has refuſed, and ſtill refuſes, 
Ib. It is very material to obſerve, that S was not in Being at the Reformation, therefore mt 
obliged to ſubmit to the quondam Laws of the Country. = 
Refut. I cannot better anſwer this Objection, than in the Words of the Author of the Appendix to 
Mr, 's Third Copy. I have often heard that Perſons could not be guilty by a Law made after 
the Fa? was committed: But it is firange that any Body of Men fhould pretend to be exempt from 
prior Laws made to reſtrain the Power of all ſuch e 1 may add fill mare firange, that they ſhould pretend 
to be exempt from theſe Laws, when fince the Eſtabliſhment of the Body they have been confirmed 
with particular Relation to it, by Authorities which they * themſelves acknowledge to be the moſt re- 
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Proving that the Heirs or next of Kin of G, being his Nephews and Nieces, have no Rig ht 
to the perſonal Eftate of Inteſtate T, preferably to others in an equal Degree of Kinared 
to the ſame T. 


FR OM what has been treated in the Preceding Sections, the Anſwer may be deduced to another 
= Query, which makes Part of the Controverſy about the Perſonal Eſtate of 7, viz. Whether 
tho? G could not take for himſelf or for S, he might not and did not take and inherit for his own 
next Heirs, or of Kin, preferably to others who were equally of Kin to the Inteſtate : ſo that his 
ſaid Heirs became thereby intitled to T's whole Perſonal Eftate, 

The Anſwer, I ſay, muſt be in the Negative, and this will plainly appear if the Matter be ſet in its 
true Light. For which Purpoſe, we muſt firſt lay down ſome conſiſtent and clear Notion of what 
is meant by a Perſon's taking and inheriting for another what he cannat take and inherit for himſelf. 
Now the Meaning of this, as is agreed between the Opponent and the Advocate conformably to the 
Notions univerſally received amongſt Lawyers, as may be ſeen p. 15. is, that a Perſon takes for ano- 
ther, when he is the Means or Occaſion of another's taking, Firſt, he is moſt properly ſaid to take for 
another, when by ſome Act or Deed he is the Means by which another acquires, when, tho' he has 
loft all Civil Right, and is civilly dead as to himſelf, he is become an Appurtenance, an Inſtrument, 
and in moral Eſtimation a Part of ſome ſingle or corporate Perſon who is endow'd with Civil Rights. 
On this Account Slaves acquire for their Maſters, and Religious for the Community of which they ate 

Members, whatever comes to them by their Labour, Induſtry, or gained Good-will of others; in a 
Word, by all thoſe Ways, which their Condition allows of, as not founded on a Civil Right in them, 
but only on their natural Power to de ſerviceable to, and employ'd by others who have the Rights of 
Citizens. A ſecond Senſe given to the ſame Expreſſion, tho? leſs properly, is when one is meerly 
the Occaſion, without any active Concurrence, of another's taking and acquiring, as if there had been 
a Law, which yet never was, that what a Slave might have inherited by Birth-right, ſhould be inherit- 
ed by his Maſter ; and as Laws have been, which are till in force in ſome Places, that what certain 
Religious might and would have inherited by Birth-right, ſhall be inherited by their Community ; in 
which Caſe it will be more properly faid that Communities inherit for, or inftead, and as Repreſen- 
tatives of their Members, than thoſe inherit or acquire for them, 


This being premiſed, it will be eaſily proved that G could as little inherit or ſucceed for his Nepotiſm, 


as for himſelf ; and that they could no more claim any thing on his Account, preferably to the other. 


equidiſtant Kindred, than if G had died before 7; in which Suppoſition the Nepotiſm owns, it 


could have challenged no Preference. For G could not take for his Nepotiſm in the firſt and proper 


Senſe of the Expreſſion, becauſe he was no Slave, no Inſtrument, no Part or Appurtenance of the Ne- 
potiſm ; and if any thing could be taken in this Way, it muſt have been taken for $,-towards whom 


cond Senſe: Becauſe there is neither Law nor Equity to produce for the Nepotiſm's taking what G 


might have been, but was not, intitled to; and for its ſtanding in this Manner in the Place of G, 
and repreſenting him. So far from there being any Law or Equity for ſuch Repreſentation, the Sta- 


tute of Diſtributions is expreſly againſt it, and declares that as to Succeſſion to the perſonal Eſtates of 


Inteſtates, Repreſentation ſhall go no further than to the Children of the Brothers and Siſters of the 


Inteftates. Now neither was G Brother to 7, nor the Nepotiſm Children to E; but both more t- 


mote from the others reſpeQtively, Wherefore, as tis agreed G could not firſt take the Property of the ; 


ſaid Eſtate, and then give or any way tranſmit” it to the Nepotiſm, ſo neither can he be ſaid to have 


taken it for them, and they on his Account to have it immediately from 7, any more than if & had 
died before T. | | | 


A ſecond Proof of the fame, and which perhaps may make more Impreſſion, than that now brought: 
from the received Notions and Principles of Law, offers itſelf from the Practice of all Countries, where 


notice 


he had theſe Reſpects. But G's Birth-right, which was loſt by Profeſſion, could not be a Title for wy 
him to take, even for the Benefit of 8. Again, he could as little take for the Nepotiſm in the ſe-. 


. | 
notice is taken of Religious Proſeſſion. For either the Religious are of a Kind whoſe Monafteries are 
allow'd to inherit for their Members, as of this Kind there are ſome in ſome Countries, thoſe eſpe- 
cially call'd Paſidents, as Benedictins, Ciſtertians, Ic. in Oppoſition to others call'd Menditants: And 
then, whilſt the Religious lives, any thing that he could have inherited goes to the Monaſtery, and nothing 
to his Heirs or Kindred, Or the Religious are of a Kind, in which the Laws of no Country allaw 
their Houſes to inherit for them, as Capuchins ; or elſe of a Country in which the Houſes of no kind 
of Religious are permitted fo to inherit, as Frante, Flanders, Sc. And in both theſe latter Caſes it 
appears from the unanimous Conſent of Lawyers of all Nations, that the Succeſſion to any one, who is 
a kin to a Religious, goes on juſt in the ſame Manner, as if the Religious was actually dead, That fo 
it is in relation to the every where diſinherited Orders, any one knows who is acquainted with the 
Laws and Cuſtoms of Catholick Countries; and it may be ſeen very plainly in the Paſſages before 
quoted in Sections 1ſt and 5th from Molina, Leſſius and Sanchez that this is always obſerved with re- 
lation to Atricih obſerving Minors and Jeſuits, who are now, it ſeems, the only Orders, in a Manner, 
who own themſelves unable to inherit from theif Members Birth-right : Tho' the latter, as has been 
ſeen, have endeavoured to get again into this Way of Inheritance, by the little Round-about of a 
Donation of the Expectance, previous to Profeſſion; which the Nepotiſm muſt laugh at as well as we. 

To have ſhewn this with Reſpect to Heirs of a Proſeſſed Jeſuit is enough for my Purpoſe ; but be- 
cauſe it will be a great Confirmation of the ſame to ſee that this is every where obſerved when the Or- 
ders themſelves do not inherit, I ſhall alſo ſhew that ſuch is univerſally the Law for Countries fo 
excluding all Religious. It will yet be ſufficient, if I prove it for France and the Low-Countrics, 
becauſe they are the Chief of theſe Excluders, tho' not the only; they are our neareſt Neighbours, 
their Cuſtoms as to this, ſeem to be much the ſame as ours were in Catholick Times, their Lawyers 
now ſpeak in the ſame ſtrain as ours then did, and it is eaſy to meet with ſo many of their Books, as 
to put the matter out of all doubt. | DEAL ry f, 

1, For France in the Front of all muſt be put the two moſt noted Paris Advocates, now living, 
| Hericourt and Boucher, who were conſulted on this very Caſe, as to the Law amongſt them, and 
who anſwered, that G having died under ſuch a Profeſſion as, according to their Laws, render d him 
uncapable of ſucceeding, the Eftate conſequently of T muſt be divided as if G had dy d before him. — Par 
conſequent les Biens de T ſe doivent partager de meme que fi G, quoigue Parent plus proche, n'avoit point ete 
UVivant. | ” . FM f 

To theſe Advocates may be join'd a Roman one, who was alſo conſulted upon our ſame Caſe; He in- 
deed favours & by opining for the Plea of Renunciation, as to which Part he equally impugns the Nepo- 
tiſm and Equidiſtants, But then as to the Controverſy between them two, he in Conformity with Leſſins 
and Sanchez juſt now cited, and with all the S Authors, who own that Profeſſion amongſt them ex- 
tinguiſhes all Right of Succeſſion in Particulars, ſays expreſly, that if the Inheritance be not made over and 
ſecured to 8 before the Profeſſion of G, tunc habetur tanguam mortuus, et ſuccedunt Proximiores ipſius 
inteflats defuncti, ac fi Religigſus vere efſet mortuus: Then the Religious ts locked upon as dead, and the 
' neareſt a- Hin to the Inteftate deceaſed ſucceed in the ſame manner, as if the Religious were really dead. - And 
avain afterwards, deferrique debet haredita 6 ! lo veluti mortuo, ſucceſſaribus ab Inteſtato venientibus Aud 
the Inheritance muſt paſs over, as if the Religious were dead, to theſe who by courſe of Law ſucceed to the 

telate, | | | 0. 
he o to return to our French Lawyers, the fame Practice with reſpect, univerſally, to all Religious, 
is indicated, and for the Grounds of it is alledged a Cuſtom of Immemorial ſtanding, by moſt French 
Lawyers wo write upon the Subject. Thus Guillaume Benoit, who wrote 200 Years ago ad Cap. 
Rainutius de Toſtam. (ſee his Latin words at the end) (xii) The ſame Thing, ſays he, that by 
a General Guſtom ts obſerved in the Kingdom of France, in Relation to Cordeliers and Mendicants, is obſer d 
alſe as te any Religious of whatever other Order. For in this Kingdom it has been tmmemorially the Cuſtom, 
that Relivious never ſucceed to an Inteſtate, not to their Parents, Father, and Mather,” and much leſs to 
their other Kindred. | 3 f 
Kebeu commonly call'd Rebufſus, a noted Author ſomewhat more modern, affirms the ſame Thing, 
and gives this Reaſon ad Conſtit. Reg, Gloſs, 5. N. 21. (xin), Becauſe Religious are reputed as dead ; 
gu Religiaſi pro mortuis habentur. And again, ib. N. 22, No Profeſt Religious, altho Son, or nearest 
@ iit, can, according to the Cuſtom of France, ſucceed ts his Kindred, or the Monaſtery for him, | which — 

| | ; | aq gain 


FE 


+ | ( $1 ) 

agdinſi the Civil Law. Deo nobis. Cod. de Epiſe. & Cleric. Some diſpute whether the Cuflom be of 

orce, but the Diſpute would be vain, ore the Guftom has been from Time out of Memory. | 

In as ſtrong or ſtronger a manner ſpeaks Cequille on the Cuſtom of the Country of Nevers, of Suc- 
ceſſions, Art. 18. (xiv) Fryars, Monks, c. Religious of whatever Order fucceed not, nor their Mo- 
nafteries for them, for after their Profeſſion they become as Civilly dead, And Art. 19. The Geeds of 
thoſe who profeſs in eligion, belong to their next Heirs capable of ſucceeding, and are entered upon juſt as 
if the ſaid Religious had died their natural Death, 

' *T would be needleſs to quote any more Authors of the fame Country, becauſe they univerſally aſſure 
that the fame is to be ſeen in all thoſe Collections, which they call Codturnes, and contain the Cuſtomar 
and particular Laws of the ſeveral Provinces of France, The ſame alſo, fay they, is the Judgment 
of the Learned Commentators thereon, 

2. For the ſeventeen Provinces, or at leaſt, far the greateſt Part of them, the Emperor Charles the 
Fifth, in an Edict directed to the ſupreme Tribunal for them all, eſtabliſh'd at Mechlin, declares and 
decrees 21, Feb. 1528. That no Profeſt Religious, nor any Monaſteries, or Cloyſters fer them ſhall call 
themſelves Heirs in a Mortuary Houſe (Maiſon Mertuaire is a Term uſed beyond Seas for the Eſtate left 
by a deceas'd) nor ſhall have any Goods en the Title of Succeſſicn. 

Beſides this Edict I ſhall only quote two of the moſt celebrated Hemiſp Lawyers, the one a Canoniſt, 
Gudelinus a Profeſſor of Lovain, the other Zypeus a Writer upon the Civil Law of the Country. The 
Words of Gudelinus de jure noviſfemo L. 6. C. 10. after he had mention'd ſeveral Queries concerning 
„ Succeſſion, are theſe, (xvii). ** The Manners and Laws of this Country, as well as of France, leave 

* no Room for a great Part of the Queſtions before mention'd ; decks by theſe Laws one Profeſt 

“in Religion is ſo reputed for dead, and entirely taken out of the Number of living Men and Citi- 
„ zens, that afterwards he is deſtitute and incapable of all Right of Inheritance; no Legitimate 
Portion is due to him; be has no Power to make a Will, his near Kindred ſucceed to him (when 
<< he profeſſes) as to an Inteſtate, nothing goes to the Monaſtery, but what he has expreſly given 
„ and dedicated.“ | 

The Civil Lawyer Zypeus in his Notitia Juris Belgici Tit. de Epiſc. et Cleric. (xv) Has the very 
ſame ſort of Expreſſions, ſo that one ſeems to have copied or work'd upon bother. One profeſſing, 
fays he, in Religion is amongſt us ſo reputed for dead, that he is uncapable of all Inheritance; the 
Legitimate Portion of Children is no more due to him, he has no Power to make a Will, his Kin- 

dred ſucceed to him as Inteſtate; nothing goes to the Monaſtery, but what he has expreſly given ar 


1 
Let it not be wondered if no authentick Text of the Engliſh Law, no Words of any Antient 
Engliſh Writer are produced, which allo ſignify that Perſonal Eſtates in Caſes exactly conformable 
to ours, are to be divided in the Manner I contend for, The Reaſon is obvious, becauſe antiently, as 
before has been obſerved, the Perſonal Eſtates of Inteſtates were not here look'd upon as Inheritance, 
nor as devolving to one or more of the Kindred ; but as wholly applicable to the payment of Debts, and 
works of Charity, with perhaps a particular Reſpect to the Kindred of the Inteſtates; the Perſon or 
Perſons, who were to have the Adminiſtration, being to be named at the Diſcretion of the Ordinary, 
and to be accountable to him. Now, by our modern Statute of Diſtributions, they have put on 
with us, as with moſt, I may ſay all other Chriſtian Countries, the Form of a heritable Eſtate.” 
And the Way of Deſcent ſuch as the Nepotiſm would have it, is ſufficiently confuted, and thet 
which I contend for, as plainly proved, as the matter will bear, by thoſe very two Things which 
the Nepotiſm muſt have Recourſe to, Firſt, the Antient, and, if they will, the Modern on ex- 
cluding all Religious Perſons from Inheritance. Secondly by joining to theſe Laws the Conſideration 
of what has, or has not been ordained by the iid late Statute, If any one will have moreover ſpecial 
Inſtances of Law, and of Aſſertions of Lawyers, upon ſuch a Caſe as ours, he muſt look towards fuch 
Countries, where the Profeſſion of Religious is now frequently taken Notice of in Civil Cauſes, and 
at the fame Time Perſonal Eſtates are eſteemed to be heritable. And ſuch are all Catholick Coun- 
tries at this Day, where accordingly there are expreſs Laws, and daily Inſtances of their Obſervance,” 
by which in moſt Places, no Eſtate Real or Perſonal deſcends to a Profeſt Religious or his Mona- 
ſtery ; and in no place, when it goes not to the Monaſtery does it deſcend to the Heirs of th Reli- 
gious preferably to the Equi-diſtant Kindred of the Inteſtate, but in ſuch a Caſe, and in ever Place, 
if there are no direct Heirs, is equally divided amongſt Collaterals in the ſame neareſt Degiee to 
the Deceaſed. 


G 2 : Where- 


1 


- Wherefore ſince nothing is more conformable to the Spirit and Profeſſion of a Religious, than a, 
tqtal Elongation and Abſtraction from all Worldly Concerns ;. at which even ſome Heathen Moraliſts 
have aimed, and which may be very well deſcribed by thoſe Words of Horace, Oblitusque meorum, 
Obliviſcendus et illis ; Forgetting and Forgot by all my Friends; generous and bountiful to them at. part- 
ing, but afterwards free from all thoughts of gaining any Thing by them, or their gaining any Fhing 
by him z which were remarkably the Behaviour and Sentiments of good Mr. G ; ſince both 
Parties agree that the Queſtion muſt be decided by the Antient Engliſh Laws of Inheritance with re- 
gard to Religious, in Conjunction with the Statute of Diſtributions ; ſince & was not ſo near a- kin 
to 7, nor G's Nepotiſm to G, that according to the ſaid Statute the Nepotiſm can be thought privi- 
ledged to repreſent G when dead or uncapable to ſucceed ; ſince by a Maxim, univerſally, receiv'd in 
the Engliſb Law, at the Death of 7, G was civilly dead and cut off from all Civil Rights; ſince no 
Manner of Law or Reaſon has been alledged by the Nepotiſm why & ſhould be reputed living for in- 
heriting and taking for them, tho* dead for the taking for his own Body: But on the contrary, the 
cleareſt Reaſons have been given for rejecting this Diſtinction; ſince in thoſe Countries which have 
the ſame Laws againſt Religious inheriting, as we formerly had, and have the ſame Notions of Per- 
ſonal Eſtates being Part of an Inheritance, as we have now, the Heirs of a Religious never come. in 
as ſuch, but only according to their Degree to the Inteſtate: And in no Country whatſoever, the 
Eſtates which do not go to a Monaſtery, are divided in any other Manner: From all theſe Conſi- 
derations it muſt be undoubtedly concluded, that the next a-kin to G have no more Right to 
exclude the equi-diſtant Kindred of 7, than & the Religious. Body of G has to exclude all the Re- 
lations, both the Nepotiſm, and Equi-diſtants : Which laſt has been fully diſproved in this Supplement. 
The Nepotiſm indeed has brought one Argument for its ſuperior Title, which I did not expect; and 
I believe few would. But as they have inſiſted upon it as their Chief; and, I ſuppoſe, do ſo ſtill, it 
will be proper to mention and ſay a Word to it, In reality, ſay they, the whole Perſonal Eſtate of 
T, fell, at his Death, to &, and became his Property; or, at leaſt the Property of &, of which G 
and S conſented that the Nepotiſm ſhould have one half, and accordingly G's Will was framed, But 
the other Half alſo belongs to the Nepotiſm, becauſe it is a Cuſtom amongſt us, that what comes to 
a Religious Order on account of one of.its Members, is all or almoſt all to be given to the Heirs of 
the Religious, 

This Thy of arguing, I cannot but think is much of a Kind with that of the Lion in the Fable, 
who challenged the whole Prey that he with the Help of other Beaſts had run down; and the Wa 
may be effectual, if the Equi- diſtants prove as tame, or weak, in Compariſon, as the other Animals 
which hunted with the Lion. But to anſwer it ſeriouſly : Beſides that the whole ground of this Ar- 
gument, viz, That at the Death of T, his Perſonal Eſtate became the Property of S, has been abun- 
dantly refuted in the foregoing Sections; and that it would have been a moſt, unparallel'd. Injuſtice in 
the Nepotiſm [which one would not have expected to ſee ſo calmly own'd without any Hint of Repa- 
ration] to have oppoſed &, ſo violently and effectually as it did, in the Enjoyment of a Property ac- 
knowledged by it to belong to 8. 

Imo, No Cuſtom can be alledged in our Caſe, becauſe it does not appear that ever any Inſtance hap- 
pened among us of the like, as to that Circumſtance which gives Riſe to the Diſpute betwixt the Ne- 
potiſm and Equi-diſtants, viz. That a rich Perſon died inteſtate, his next ſurviving Kinſman being 
a Religious, who had many Heirs living in an equal Degree of Kindred ; many others alſo ſurviving, 
tho? not ſo near of Kin to the Inteſtate as the Religious Kinſman, yet as near as the Kinſman's Heirs. 
And indeed if it had been the Cuſtom for a Religious Order to make over the whole Eſtate in a 
Manner to the ſaid Heirs, overlooking entirely the others equally a-kin to the Inteſtate, ſuch a 
Cuſtom, or any ſuch Act would have been very unjuſt: Becauſe, if the Religious Kinſman and his 
Order, were to be look'd upon for nothing, the only "Thing afterwards to be conſidered was the Re- 
lation to the Inteſtate, which was the ſame in the Heirs to the Kinſman, and others equi-diſtant, 

20, Very few Examples, if any one, can be alledged - of 2 Religious Order giving up the Whole 
or greateſt Part of a perſonal Eſtate, much leſs ſurrendering it as a Due, when it was agreed by a 
Competitor, as here it. is by the Nepotiſm, that the Whole really belolnged to the Order. When 
indeed there has been ſome Diſpute about this latter Point, there may be Examples of a. Compoſi- 
tion, ſometimes more fayourable to one ſide, ſometimes to the other, even as to perſonal Effects. 
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ztio, But, again, there is not one Example, when the Competitor agreed that the Whole belonged 
to the Order, but, notwithſtanding, had been favoured by the Gift of one Half, which is the Caſe, 
as the Nepotiſm muſt here make it, that this ſame Competitor ſhould yet pretend any Cuſtom, Title 
or | Reaſon; for his having all, or almoſt all the reſt. 

440, All the three Parties 8, the Nepotiſm and Equi-diſtants, for reducing the Controverſy into a 
narrower Compaſs have agreed, that & ſhould be allowed a certain Proportion, viz, one — 
of a Moiety, inſtead of one Half of the Whole, and thereupon withdraw all further Pretenſions. 
Therefore, whatever Demand the Nepotiſm might otherwiſe have had, upon any Share belonging to 
S, they have themſelves given it up, and left this only to be determined, Which of the remaining 
two, when 8 is. put out of the Queſtion, has the better Title, the Nepotiſm to the Whole, or the 
Equi-diſtants to their proportional Shares? Of which there can be now no doubt from what has been 
laid open in this Appendix, as well as from the ſtrange Argument which the Nepotiſm has been drove 
to make Uſe of, In a Word, the Cauſe of S has been ſhewn to be very bad, but that of the Nepo- 
tiſm, which embraces all the Abſurdities of the other, and ſuperadds many more, is proved to be much 
worſe : Even ſo that could it be fuppoſed that & had ſome Title, it would thence follow that the Nepo- 
tiſm has none now, to the Excluſion of the Equi-diſtants: Upon which it may be further remark'd, 
that the Nepotiſm have lately claim'd, and received ſome Share of the Perſonal Effects in queſtion, - up- 
on the Title of G's Will ; that is, upon ſuch a Title as gives it a bare Half, Now it is a received 
Rule in Law and Equity, that whoever claims and proceeds upon one Title, muſt not be benefited by 
another, which is oppoſite to, and would deſtroy the former. Wherefore the Nepotiſm is precluded 
by its own Fact from any Thing as next of Kin to 7, (which is a Title oppoſite to that of the Will) 
and more than what the Will gives it, which is meerly Halt. Nay, by the ſame Reaſon, it ſeems 
to have loſt all the Right it had to any Share which was only according to the Proportion of its Num- 
ber to that of other Equi-diſtants from 7. For it can now only pretend to avail itſelf of the Title of 
the Will, with which that of Equi diſtance is incompatible : And it is plain from the whole Courſe of 
this Treatiſe, that it may be made apparent to any Court, Cath, or Prot. External of Publick Juſtice, 
or Internal of private Righteouſneſs, that & never had any Right to the Eſtate in queſtion, and conſe- 
quently the Diſpoſal which he made of it by Will, 'was null, and could give no real Title. Whence 
the Nepotiſm can now have no better Pretenſions from the true Title it had once had from Equi- 

diſtance, than the falſe ones from G or &. 


There now only remains one other Section to be gone through concerning a Number of Things 
mentioned by the Opponent, not indeed touching the Merits of the Cauſe, but rather touching the 
Merits of the difterent Parties, and their Behaviour in the Diſpute. But there let this Section remain 
for many Reaſons : But principally, becauſe the treating it could contribute very little to the clearin 
the chief Matter in Debate, but would be very apt to widen Breaches, and make all more difficult 
to be cloſed again by the Spirit of Peace and Charity; which if we are once ſo happy as to ſee it pre- 
vail over its Oppoſite the Root of Evil, will ſoon put an End to all Clamour and Complaint of In- 
juſtice and Injury, and only leave room for Congratulation upon mutual Support and Comfort. 


Extract 


J. 
Extraf from Bartolus, in Legem Finalem, C. de Pactis. 


Hic videtur eſſe caſus, quod in principio ibi Spes alienæ : Sed contrarium videtur, & eſt veritas, 

& probo; illud dicitur nobis deberi ſpe quod non dependet ex mera voluntate alicujus, ſed ex 

ahquo futuro eventu: Si tamen hæteditas ab inteſtato obventura fit, ex meri voluntate defuncti pen- 

det, quia poteſt teſtari & alium inſtituere, & non dicitur mihi eſſe ſpes. Hoc apparet ex alio, quia de 

eo quod competit ſpe homo poteſt diſponere, ſicut de eo quod competit re: Sed de iſta hæreditate ſeu 
ſpe non poteſt diſponi. Ergo. : | 

Nota obiter, quod iſta eſt ſpes non juridica, ſed quzdam ſpes hominis vana & non attendenda : quod 

tene mente perpetud. 


Je quæto, utrum hereditas ejus cui ſucceſſurus ſim ab inteſtato, dicatur mihi deberi ſpe ? 


II. 
Extract from Baldus on the ſame Law, 


D YPLE X eſt ſpes ; quædam eſt ſpes que pendet ex meri voluntate alterius, & non 
poteſt in contractum deduci'; & quædam eſt ſpes quz pendet ex futuro eventu, & non ex volun- 
tate alterius, & iſta proprie appellatur ſpes, & poteſt in contractum deduci, Propriè pes appel- 
latur illa quæ cauſam habet ceitam; at ſpes ſuccedendi homini viventi non appellatur proprie ſpes: 
Et hoc facit ad præſentem quæſtionem de obligante omnia bona quæ habet & ſperat habere, quod 
intelligitur de ſpe cauſata de præterito, non de cauſandã de futuro. 


III. 
Reſaution, by the Doctors of Sorbonne, of the preſent Caſe, againſt the Preten/iqns of S. 
CASUS. 


QEmpronius tyro religioſam vitam amplexurus, omnium ſuorum bonorum, jurium quoque ſeu aQi- 
onum, præſentium & futurorum voluntariam fecit oblationem, donationem vel ceflionem in favo- 
rem cujusdam domils vel ſocietatis religioſæ, quam poſtea ingreſſus eſt, ibique ſe Deo & religioni per 
ſolemnia religionis vota perpetuò mancipavit. Poſt quadraginta circiter a dictà donatione annos, 
Titius, Sempronii frater, bonis mobilibus ſatis afluens, moritur abſque liberis & inteſtatus: Ad quam 
proinde ſucceſſionem, Sempronius, ſi in ſæculo permanſiſſet, proximioris parentelæ jure vocaretur. At 
cum ille, ratione voti ſolemnis quo ſe, & ſæculo, rebuſque ſæcularibus in perpetuum abdicavit, & ipſa 

e ſocietas in qua profeſſus eſt, per ſuas conſtitutiones ſint juris ſuecedendi incapaces; Titii ex aliis 


fratribus vel ſororibus, nepotes vel forte pronepotes, ad dictam hæteditatem vocari videntur. 
Reclamant 


6683) 
Reclamant religioſi & dicta mobilia bona ſibi deberi contendunt, non quidem jure ſueceſſionis, cujus 
ſe tam in communi quam in particulari, incapaces ultro fatentur ; ſed vi & titulo donationis, ceffionis, 
vel renunciationis a Sempronio novitio in favorem ſocietatis factæ. 1 
Conſanguinei, cum ſint timoratæ conſcientiæ, nec velint nimis in ſuo ſenſu abundare, doctorum 
virorum ſe ſiſtunt judicio, & ſcire deſiderant, utrum dictam hæreditatem poſlint adire, tuti conſci- 
entia, & illæsa ſemper, quæ debetur religioni ejuſque miniſtris reverentia, quam vel minimum temerare 
ducunt piaculum, | | 2 | 


'D.E-C-1:8-1-0. 


LE CTO, & ut gravitas cauſz poſtulat, præſenti caſu mature diſcuſſo, & ventilato, cenſent doc- 
tores Sorbonici a Sempronio factam donationem in favorem ſocietatis religioſæ, cujus inſtitutum 
poſtea ſolemniter amplexus eſt, irritam eſſe, caducam, nulliuſque roboris. Cujus decifionis, perempto- 
. riam, utpote in ipſomet jure gentium fundatam rationem exhibet Cabaſſutius, Juris Canonici Theoria 
Praxis, Lib. 5. C. 3, N. 18. his verbis conceptam, Certum eſt duo exigi, ut poſſit quis do- 
« nare quamcunque rem. Necefle primum eſt, ut rei donandz habeat dominium. Secundo, ut ejuſ- 
« dem liberam habeat adminiſtrationem ; non enim ſufficit ſola adminiſtratio ſine dominio : Etenim 
«< tutores, curatores, procuratores, quamvis eis credita fit adminiſtratio, donare non poſſunt ea quæ ad- 
« miniſtrant, quia carent dominio. Neque -ſufficit dominium fine adminiſtratione: Nam pupilli & 
„% minores, curatoribus proviſi, & prodigi, quamvis rerum ſuarum ſint domini, earumque proprietatem 
nac uſumfruttum habeant, non poſſunt quidquam de rebus donare quarum adminiſtratione carent.“ 
Jam vero Sempronius neque dominium, neque adminiſtrationem bonorum mobilium fratris ſui adhuc 
viventis dici poteſt habuiſſe. Aliunde vero, quamplurimo ante fratris obitum tempore, ſeſe per ſo- 
lemne paupertatis votum omni ſuccedendi facultate ſpoliaverat. Reſtat igitur, ut circa prædicta bona, 
quolibet jure deſtitutus, eadem nequiverit in alios tranſmittere, juxta hanc juris canonici regulam 
79am. Nemo poteſi plus juris transferre in alium, quam ſibi competere digneſcatur, Tr 
Concludunt itaque doctores conſulti, nihil obſtare quominus defuncti Titii conſanguinei apertam ip- 
ſius hæreditatem adeant, ad quam jure gentium vocantur. | 
Datum in Sorbona, die 23a. Auguſti, Anno Domini 174 4, 
De Bacque, MACHET, L'Ab VOS DE Loxkuk. 


IF. 


Paſſage of Sanchez, in Decal. L. J. C. 3. concerning the Subjection of Clericks to the Civil 
Lacs of each Country, in Matters relating to the Validity of Contracts. 


LESES etenim civiles, nullam de clericis mentionem facientes, indiſtincte ligant clericos æque 

ac laicos, quando non potius in favorem, ſeu odium clericorum quam laicorum inſtitutæ ſunt; 

& licet clerici non ſubdantur pœnis legis civilis, ſubduntur tamen legibus irritantibus contractus, niſi 

tali modo fiant, & hoc ſtatuit ipſa lex in hæc verba, Omnes legibus regantur, etiamſi ad divinam domum 
© pertineant, L. Omnes, Lib. 1. Cod. Tit. 14. | 


V. 


Molina de Jure & Fuſtitia, D. 195. upon the Oueſtion, how far 8 is 
capable of inherting. © | 


"I Domibus autem noſtris profeſſis, quæ dominii bonorum mobilium capaces ſunt, non ſolum legata 
ſed etiam hereditas a Chriſti fidelibus in eleemoſynam relinqui poteſt. Bona tamen immobilia 
quorum dominium exdem domus habere non poſſunt, vendi debent cum primum id fieri potuerit, ut 
ex pretio congrua ſuſtentatio capiatur, | 


Sanchez, 


— ü— — * 
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| VI. 1 
Sanchez, L. J. Decal. C. 3. upon the ſame Dueſtion. 


N E C collegia ſocietatis, nec ſocietas profeſſa ſuccedunt in aliqua bona ſuorum religioſorum. . 
Quamvis nec ſocietas nec collegia jus habeant nomine ſuorum religioſorum ſuccedendi, ut habent 
cæteræ religiones, præter Minorum ; at poſſunt religioſi, dum, ante vota, de eis five donatione, five 
teſtamento diſponunt, hæredem, domum profeſſam aut collegium inſtituere. Conſtat, quia integrum eſt 
juxta noſtras conſtitutiones eis aliquid relinquere, nec diſtinguitur an titulo hæreditatis aut legati, aut do- 


nationis: Nee domus profeſſa reperitur hujus incapax, ſed ſolius juris ſuccedendi nomine ſuorum reli- 


gioſorum. 


VII. 
Another Paſſage of Molina, Tom. 1. Diſp. 139. upon the ſame. 


T AM Profeſſi, quam coadjutores omnes ſpirituales ſocietatis, ſunt eo ipſo incapaces cujuſcunque do- 
minii, ut neque domus profeſſæ, neque collegia, aut quiſquam alius hæredes eſſe poſſunt, eorum 
loco; ſed ad eum effectum reputantur tanquam mortui naturaliter, N 4! 8 


a VIII. 5 
Sanchez upονẽ, the Pha of Renunciation, L. 7. C. 9. NM. 25. 


Ertio deducitur reſolutio illius queſtionis de qua proxime conſultus ſum. Quidam ex ſocietate 

| Jeſu, juxta ipſius conſtitutiones, renunciavit omnibus bonis & futuræ hæreditati, in favorem 
euſdem ſocietatis aut alterius: & emiſit poſtea in ea profeſſionem aut vota formatorum coadjutorum: 
aut ante hæc emiſſa obiit in ſocietate relictis aſcendentibus; An ſuccedunt parentes? Cui queſtioni 
fic dicendum eſt: Si renunciatio fuit futuræ bæreditatis, caſu quo eſt valida, ceſſat prorſus ejus ef- 
fectus & valor ſtatim ac ille religioſus eſt naturaliter mortuus, ſuperſtite aſcendente cujus hæreditati 
renunciavit: quod habeat tacitam conditionem ea renunciatio, fi hæreditas renuncianti deferatur, ut 
ſupra diximus. Hæreditas autem non poteſt deferri monacho in vita parentis: quia viventis nulla eſt 
hæreditas. L. Superflitis F. de Acquirendd hereditate. Quare neceſſe eſt ut pater in vita fili 
monachi decedat, ut eidem filio parentum hereditas deferatur. Quare fi filius prius obiret nil 
prorſus ex bonis parentis tranſmitteret ad alios hzredes, ut optime Gutierrez, Q. Canon. L. 2. 
C. 1. At in hoc caſu non eſt delata, Et idem eſt dicendum fi profeſſionem aut vota coadjutorum 
formatorum in ſocietate emittat vivo illo aſcendente: quia per hæc reputatur quaſi naturaliter mor- 
tuus prout de fratribus profeſſis in ordine minorum teſtantur doctores, & diximus hoc Libro ſupra, 
Si vero renunciavit aliis etiam bonis propriis quz hzreditario jure aut alia ratione ſibi acquiſierat, ſuc- 


cedet aſcendens ille in ſuam legitimam, & ei reddenda eſt ſtatim ac hie mortuus eſt, aut emiſit pro- 


feſſionem aut dicta vota per quæ reputatur mortuus: ſolaque tertia bonorum pars remanebit ſocietati 
aut alteri in cujus favorem renunciavit, ut conſtat ex dictis ſupra. Quod ſi illa bona eſſent adven- 
titia & ſuperſtes eſſet pater, gaudebit pater uſufructu illius tertiæ bonorum partis, manente proprietate 
apud eum, in cujus favorem fuit renunciatio: & mortuo patre redibit ad eum uſusfructus. Quippe 


non potuit præjudicare patri in hoc uſufructu. 


- - © 


. 


n 
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IX. 


Caſtro Palao, Zyack. 16. D. 1. Puncto 18. De Renunciationibus, c. factis a 
Novitiis Feſuiticis. 


S Upereſt autem ea gravis difficultas enodanda, an novitius, ſeu qui poſt vota biennii bñæreditati 
paternæ renunciavit in favorem ſocietatis, & vivo patre profeſſionem ſeu vota coadjutorum for- 
matorum in ſocietate fecit, & poſt modum deceſſit pater, vivento filio, An ſocietas ſuccedere poſſit in 
illius profeſſi hæteditatem? Negat Sanchez, Lib. 7. Cap. 9. Num. 25. motus ea ratione, quia ft 
filius decedat priuſquam ejus pater, hæreditas patris filio non defertur; quia nen poteſt deferri fiſio 
vivente patre, cum viventis nulla ſit hæreditas, L. Superſtitis F. de acquirend. færed. & profeſſio in 
ſocietate morti naturali zquiparatur : Cum nec ipſe proſeſſus, nec ſocietas ratione illius, capax hbære- 
ditatis efle poteſt. Ergo. Et confiimat exemplo fratrum Minorum, quorum ratione monaſterium 
ſuccedere non poteſt : Sed æque proſeſſi ſocietatis ſunt hereditatis incapaces. Ergo, 
Sed hec fundamenta levia ſunt, ut cb illa denegetur ſccietati ſuptadicta hæreditas; nam ut ipſe 
Sanchez pluribus in locis teſtatur : Precipue L. 7. Cap. 3. NM 68 & 78. Malin, de Hiſpan, Primogen. 
L. 1. Cap. 13. NV. 9. Mors civilis, qualis eſt profeflio, morti naturali æquiparatur, quando eundem 
effectum habet, ſecus quando diverſum habere poteſt. At in piæſenti proteſſio in ſocietate diverſum 
effectum a morte naturali habere poteſt ; quia hæc proſeſſio non exinguit jura ſocietatis in tertium 
tranſlata, fed quæ ipſe proſeſſus eo tempore haberet, Deinde illa hæreditas parentes mortuo non de- 
fertur proſeſſo ſoc ietatis, ſicuti nec profeſſo aliarum religionum in favorem collegii operiſve pii re- 
nuncianti, fed defertur ei in cujus favorem facta eſt renunciatio, ob jus acquiſitum per renuncia- 
tionem, ut iplemet Sanchez multis allegatis probavit, Cap. 6. N. 2. Ergo illa hæreditas defertur 
ſocietati ob jus per renunciationem conceſſum a profeſſo tempore quo valide concedere poterat. 
Neque obſtat quod profeſſus tempore quo moritur pater & defertur hæreditas ſocietati, fit inca- 
pax ſuccedendi, quominus ſocietas ſuccedat, quia non ſuccedit ex jure quod eo tempore profeſſus 
ſocietati concedit, ſed ex jure quod renunciando conceſſit. Quod profeſſione nullatenus extingui- 
tur, ſicuti neque in religione Minorum jus ſuccedendi quod illius ordinis religioſus ante profeſſionem 
in aliquod collegium capax ſuccedendi renunciatione transſerret, extingueretur profeſſione ipſa, ſed 
potius firmaretur omnino, ut ipſe Sanchez concedit ditto Cap. 3. N. 79. Convenientia autem Mi- 
norum cum profeſſis ſocietatis in eo fita, ut ſicut Minores facta renunciatione ſunt incapaces ac- 
quirendi hæreditatem, nec monaſterium illorum cauſa, ſic nec profeſſi ſocietatis, nec ſocietas ra- 
tione ipſorum, » | | | 


X. 
Statute 31 Hen. 8. C. 6. 


Concerning the Rights of Religious deraigned and not deraigned, departing and 
ä not departing. 


B E it enacted by Authority of this preſent Parliament, that all and ſingular ſuch Religious 
= Perſons, as well Men as Women profefſed, of what Order, Rule, or Habit ſoever they were, 
which be, or hereafter ſhall be put at their Liberties from the Danger, Servitude, and Condi- 
tion of their Religion and Proſeſſion whereunto they were profeſſed, by Reaſon of Suppreſſion, 
Diſſolving, Forfeiture by Attainder, Rendering, or otherwiſe giving up to the Hands of the King's 
Majeſty, or any other, the ſame Monaſteries, Abbeys, Priories, or other Religious Houſes, or 
Places, wherein the ſame Religious Perſons were profeſſed, ſhall by Authority of this preſent Par- 
liament, from and after the firſt Day of the ſame Parliament, and from and after the Time that 
they were or ſhall be put at Liberty, have free Liberty to purchaſe to them and their Heirs in 
Fee Simple, Fee Tail, for Term of Life, for Years, or at Will, Manors, Lands, Tenementz, 
Rents, Annuities, and other Hereditaments 4 Things whatſoever they be, in like _— and 
1 1 orm 


_— 


* 2 + 


- 


„ ys 


Form as thouzh they or any of them had never been Proſeſſed, nor entred into any ſuch Re. 


ligion. And furthermore, that the ſame Religious Perſons and every of them, ſhall be made able, 
by Authority of this preſent Act, to ſue, and be ſued in all Manner of Actions, Plaints, and Suits, 
whatſoever they be, of and for any Matter or Cauſe growing fithence, and after the Time of 
their ſeveral Deraignments, or departing out of their Religion, in all Courts and Places within 
this Realm, as other the King's Subjects be. An! furthermore, that they. and every of them, 
ſhall and may from henceforth uſe and exerciſe, receive, take, have and enjoy all and every lawful 
hing and Things to be grown, fall or happen to them, or any of them, after the faid r. 
ment, or departing out of their Religion, in as large and ample Manner, Form and Condition, as if 
they had never been Profeſſed nor entered into Religion; the ſame Profeſſion or Religion, or any 
Law, Cuſtom or Uſe, within this Realm, to the contrary thereof in any wiſe notwithſtanding, 

Provided always, and be it further enacted by Authority aforeſaid, That none of the ſame Re- 
ligious Perſons ſhall, or may at any Time hereafter be taken, deemed or judged for as Heir or 
Heirs, or inheritable to any Perſon or Perſons, to any Purpoſe, Reſpect, Conſtruction, or Intent in 
the Law; nor that they nor any of them, by Virtue of this Act, be received, admitted, or deemed 
able in the Law to demand, challenge, receive or take any Manors, Lands, Tenements or He- 
reditaments, or any other Thing or Things, by Reaſon of, or for any former Title, Right, In- 
tereſt, Matter or Cauſe, had, made, done, or grown to any Reſpect or Purpoſe before the ſaid ſe- 
veral Deraignments or Departings out of their Religion: Nor that any of the ſaid Religious Per- 
ſons, being Prieſts, or ſuch as have avowed Religion at one and twenty Years or above, and 
thereto then conſented, continuing in the fame any while after (not duly proving by Witneſs, 
or other lawful Means, ſome unlawſul Coaction or Compulſion, done to them or any of them, 
for making any ſuch Vow, or conſtraining them to remain in their Religion) be enabled by Vir- 
tue of any Words, Clauſe, or Sentence, before in this Act expreſſed, to marry, or take any Wife 
or Wives : But that they and every of them be clearly excluded and put from the ſame to all 
Intents and Purpoſes; any Thing before in this Act contained to the contrary hereof in any wiſe 
notwithſtanding, 


XI. 
5 and 6 Edw. 6. Chap. 13. 


An Ad for the Declaration of an Ads made in the 31% Year of Henry 8. 
touching Religious Perſons. | 


W HERE by an Act of Parliament made the one and thirtieth Year of the Reign of the moſt 
Noble Prince of famous Memory, King Henry the Eighth, for and concerning the Enablement 
of Profeſſed and Religious Perſons to purchaſe to them and to their Heirs, in Fee Simple, Fee Tail, for 
Term of Life, for Years, or at Will, Manors, Lands, Tenements, Rents, Annuities, and other 
Hereditaments and Things whatſoever : And that they and every. of them ſhould, or. might from 
thenceforth uſe and exerciſe, receiye, take, have and enjoy all and every lawful Thing and Things to 
be grown, fallen, or happened to them or any of them, after the ſame Deraignment or departing 
out of Religion: And in which ſaid Act of Parliament there is a Proviſo contained, That none of 
the ſame Religious Perſons ſhould or might at any time after the making of the ſame Act, be 
taken, deemed, or judged for, or as his Heir or Heirs inheritable to any Perſon or Perſons, to any 
Purpoſe, Reſpect, ſtruction or Intent in the Law, as by the ſame Act, among other Things 
therein contained, more fully and large it may and doth appear. 

And for as much as ſith the Time of the making of the ſaid AR, there hath been certain Am- 
biguities and Doubts grown and riſen, and hereafter are like to grow and ariſe upon the Expoſition of 
the ſaid Act, Whether the ſaid late Religious Perſons, ſhould or might be adjudged able to inherit, 
and to be inheritable as Heir or Heirs to any of his or their Anceſtor or Anceſtors; and to have 


and enjoy all and * Whos and Things deſcended, grown, fallen, or happened to them or any 


of them after the ſaid Deraignment or departing out of Religion, yea, or no ? 


For 
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For the full and plain Declaration whereof, be it enacted, declared and expounded by this pre- 
ſent Parliament. and by the Authority of the fame, That all and every of the ſame late Religious and 
Profeſſed Perſon and Perſons, ſhall and may by Authority of this Act be enabled to all Intents, 
Conſtructions and Purpoſes, at all Time and Times hereafter, to be taken, deemed, and adjudged as 
Heir or Heirs, and inheritable to all and every their Anceſtor or Anceſtors, and to have, challenge 
or enjoy, receive and take all Mannors, Lands, Tenements and Hereditaments, and every other 
Thing and Things to them or any of them fallen, come, grown, or deſcended from any their 
Anceſtors, by any manner of Ways, ſince the Time of their ſeveral Deraignmentss or departing out 
of their Religion, in as ample and large Manner, Form and Condition, as they had never been Pro- 
ſeſſed or entred into Religion, the ſame Profeſſion or Religion, or any Law, Cuſtom or Uſe with- 
in this Realm, to the contrary thereof in any wiſe notwithſtanding, 

Provided always, and be it further enacted by the Authority aforeſaid, that none of the ſaid Re- 
ligious Perſons, ſhall or may by Virtue of this Act, at any Time hereafter be taken, deemed, or jud- 
ged for Heir or Heirs, or inheritable to any Perſon or Perſons, to any Conſtructions and Intents in 
the Law, by reaſon of any former Right, Title, Intereſt, Matter or Cauſe had, made, done, de- 
ſcended or grown to any Reſpect or Purpoſe, before their ſeveral Deraignments or departing out of 
their Religion; any thing before in this Act, or in the ſaid former Act contained to the contrary here- 
of in any wiſe notwithſtanding, 


XII. 


Gulielmus Benedictus, ad Cap. Rainutius X. de Teſtamentis, upon the Diſability of 
Religious to inherit. 


T idem quod in Cordigeris & Mendicantibus, ut parentibus ſuccedere non poſſint, ſervatur in pre- 

ſenti regno Franciæ ex iphus generali conſuetudine, de quolibet alio religioſo etiam non men- 
dicante, cujuſcunque ordinis exiſtat. In quo regno fuit immemorialiter obſervatum, quod religioſi 
nunquam ſuis ab inteſtato ſucceſſerunt parentibus, patri nec matri, & minus cæteris eorum conſan- 
guineis, nec jura focietatis profitendo-retinuerunt, & per conſequens eis non ſuccedunt. Et paulo 
poſt, quam (nempe regu conſuetudinem) retert Maſuerius optimus Arverniæ & præſentis regni Franciæ 
conſuetudinarius dicens, monachos haberi pro mortuis ; nec per eorum profeſſionem (quod plus 
eſt) dedicantur tacitè bona quæ a ſucceſſione parentum habuerant ante ingreſſum, vel ipſi aliter ac- 
quiſiverant; quz per profeſſionem aliis accreſcunt parentibus in gradu parentele proximioribus de 
jure ſuccedere debentibus, (Facit lex / quis Presbyter, C. de Epiſcopis & Clericis) Si ipſi aliter 
priùs non diſpoſuerint, aut expreſſe bona illa non dedicaverint: Quia finguntur poſtquam profeſſi 
ſemel fuerint, nunquam fuiſſe hæredes, aut bona habuiſſe: ut in monaſterium non tranſeant niſi 
illa expreſſe dedicaverunt, quæ tempore ingreſſus & profeſſionis eis competebant & acquiſita jam 
erant. Et inferius. Et in hoc plus poteſt conſuetudo quam ſtatutum, quia conſuetudo ini- 
tium habet voluntarium, ſtatutum vero coactivum. | 


| XIII. 
Rebuffus in Proemio ad Conſtit. Reg. Gl. 5. N. 21. on the ſame Diſability. 


H ODTIE per ingreſſum religionis non fit tacita bonorum dedicatio monaſterio, nec ſuccedit 
. = religioſo monaſterium, ſed proximiores ab inteſtato, & iſta eſt conſuetudo generalis regni ob- 

ſervata. — Adeo quod monaſteria nulla a profeſſo bona habent, ſi non ante profeſſionem do- 
nata illis fuerint, — Et numero 22. Item nullus religioſus proſeſſus, quamvis filius vel proxi- 
mior cognatus ſit, ex conſuetudine regni Franciæ poteſt ſuis ſuccedere parentibus, vel monaſterium 
pro eo; contra Leg. Deo nobis, C. de Ep. & Cler. Sunt qui diſputant an valeat conſuetudo; verum 
inquit, quia hoc eſt per tempus immemoriale in hoc ſervatum regno, ob id nunc fruſtra diſputa- 
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Coquille Coltume de Nivernois des Succeſſions. Art. 18. upon the ſame. 


OINES & religieux de quelque religion que ce ſoit ne ſuccedent point, ni le monaſtere pour 

eux, Sur quoi il dit, apres avoir compris les Jeſuites entre les religieux, tous ces religieux 
apres la profeſſion faite deviennent comme morts civilement, pourquoi ils ne ſuccedent point; & 
n'eſt receu en France le privilege que ceux de Citeaux diſent avoir, que le monaſtere auquel ils 
ſont profes ſuccede pour eux. Ni les opinions des Canoniſtes, diſants, que le monaſtere tien 
lieu de fils & autre telles, Et Art. 19. Les biens de ceux qui font profeſſion en religion ap- 
partiennent a ceux plus prochains heretiers habiles a ſucceder, & ſont ſaiſis tout ainſi que ſi les dits 
religieux etoient decedes de mort naturelle, Sur quoi apres avoir rejette la diſpoſition du 
droit, Auth, Ingreſſi. C. de Sacroſ. Eccleſ. Comme non receue en France, il cite pluſieurs autres 
colitumes qui diſent la meme choſe, & dit que poſe le cas d'un teſtament fait avant la profeſſion, 
par Ja profeſſion le droit eſt acquis pleinement au donataire, fans pouvoir de revocation au re- 
ligieux, qui, ſelon Coquille, ne peut faire aucun acte qui requiert le miniſtere du droit civil, mais 
ſeulement ce qui eſt d'exercice naturel; comme par exemple, un religieux qui eſt nommè par un 
teſtament pour choiſir un entre pluſieurs pour une ſucceſſion, peut choiſir, car cela conſiſte en pur 
fait de volonte naturellc, ; 


XV. | 
Zypæus in Netitia Furis Belgici, Tit. de Epiſcopis, Sc. 


P OST citatum Caroli quinti edictum, quo regulares hæredes fieri vetuit : Siquidem, inquit, pro- 
feſſus religionem, adeo pro mortuo eſt apud nos, ut omnis hereditatis fit incapax ; legitima libe- 
rorum ei non debeatur, teſtamenti factionem etiam inter liberos non habeat, ſuccedant ei propinqui 
ab inteſtato tanquam mortuo, nihil monaſterio cedat niſi quod expreſſe donavit legavit, neque fic 
immobilia ex Edictis Principum, tantum ſed pretium, ſi vendi ea juſſerit & pretium legarit, niſi quod 
Putant quidam ad momentum deberi immobilia, done, viz. vendantur : Et fic accipiunt edicta. 


XVI. 
Petrus Gudelinus de Fure Fendorum, Par. 3. K 5. N. 15. 


S eundum mores noſtros monachus neque in feudis, neque in aliis bonis ſuccedit, quinimo ei quaſi 
civiliter mortuo propinqui ſuccedunt. On, 


XVII, 
Idem Gudelinus de ure Noviſſimo, L. 6. C. 10. 


AG NA pars ſuperiorum quæſtionum ceſſat moribus ſeu legibus harum regionum & regni 
. Franciæ, utpote quibus is, qui profeſſus eſt reigionem, adeo pro mortuo, adeo ex numero ci- 
vium, tominumque per omnia ſublatus habetur, ut fit deinceps omnis hæreditatis expers, atque inca- 
pax, nec legitima portio liberorum ei debeatur, omnemque teſtamenti factionem etiam inter liberos 
amittat; ac ſuccedant ei mox propinqui ipſius ab inteſtato, non ſecùs quam fi e vita migraſſet, 
*nihilque prorſus rerum ejus, Monaſterio, quod intrat, acquiratur, abſque expreſſa dedicatione ſeu 


XVII. 


"donatione. a : 
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Enugenius Papa Can. Placuit. Cauſ. 16. q. 1. -, 
DLACUIT communi noſtro concilio, ut nullus monachorum pro lucro- terreno de monaſterio 
exire nefandiflimo auſu præſumat neque aliis quibuſcumque negotiis ſeſe implicare. Sit 
clauſtro ſuo contentus; quia ſicut piſcis fine aqua caret vita, ita fine monaſterio monachus. Sedeat 
itaque ſolitarius & taceat: quia mundo mortuus eſt, & Deo vivit. | 


XIX. 


On a certain Pelliſ. quoted by the Opponent. 


I N the Diſcuſſion, p. 3. an Author, as an Abettor of the Plea of Renunciation, was quoted in this 
Manner, Pelliſ. Man. Regul. Tra#t. 2. Cap. 9. N. 11. If the Opponent himſelf knew any 
Meaning of this Quotation, at leaſt his Friends at Paris could not gueſs at it, as I inform'd the 
Reader, p, 33. But I have ſince heard of one Pellizarius, a Jeſuit of Piacenza, who has writ a 
large Work in two Folios, under the Title of Manuale Regularium ; and him I ſuppoſe the Oppo- 
nent, or fome Memorialiſt muſt have meant. Alfo, ſince this Supplement went to the Prefs, I have 
had an Extract ſent me of all that this Author ſays any ways looking towards the Subject, in his 
2d Vel. Tract. 2. de Novitiatu, C. 9. At firſt indeed 1 ſuſpected he might have been a Favourer 


of the ſaid Plea, and poſhbly have dictated to higFownſmen of Piacenza the Sentence ſo much inſiſted | 


on. But Ican find nothing in him that ſo much as tends this Way, The Difficulty he treats is of another 
Kind, and ariſes upon a Decree of the Council of Trent, Sf.25.C.16. de Regul. which forbids Religious 
Novices to make any Renunciation of, or contract any Obligation about their worldly Goods in 
favour of their Monafteries, till within two Months before their Profeſſion, and declares all ſuch 
Renunciations and Obligations made at any Time to be null, unleſs Profeſſion enſue; with a Re- 
ſerve nevertheleſs for the particular Rule of 8. Hereupon Pellizarius makes the following Query, 
Whether, notwithſtanding, the Parents, and Kindred of the Novice can bargain with the Monaſtery 
to give it a Sum of Money for the legitimate Portion of the Novice, and whatever elſe might devolve 
to the Monaſtery, in caſe the Novice ſhould profeſs in it, without having diſpoſed of his worldly 
Eſtate ? | | 

And his Anſwer is, That the Bargain is valid, and lawful, 

Dueres 11. An flante prefate decreto concilii Tridentini, poſſint parentes aut fiatres novitii paciſci 
cum monaſterio, ſe ei daturos certam ſummam pecuniæ pro legitimd, & omni eo qued ratione dicti nwitii 
ad ipſum monaſterium ſpectare poſſet ; in caſu quo nouitius ibi profiteatur, nulld ſuorum bonorum diſpaſitione 
fail? ——— Reſponder ejuſmodi contractum wideri & validum, & licitum, 

Now it is manifeſt nothing of this makes to the Caſe in Han; becauſe, by a Rule of $ often 
mentioned by the Opponent, nothing devolves to it of what belonged to the Religious before his 
Profeſſion, but what he has expreſly diſpoſed of in its Favour . And moreover he is pretended in our 
Caſe ſo to have diſpoſed of the Eſtate in Queſtion, altho' it never belong'd to him, and never 
would. ITE 

It appears therefore, that of all the Writers whom the Opponent has quoted as Abettors of his Plea, 
and of whom I] have been able to get a Sight, or Account, only. Caſtro Palas is really a Maintainer 
thereof; and that I have had and given an Account of all quoted, excepting two, Tancred and Tam- 

zurin. Tancred, in all Appearance, is a meer Name, without any Perſon to anſwer it. Tamburin 
I have often heard of, whoſe Name is fo much up amongſt the looſe Caſuiſts, that I ſhould not won- 
der, if the Opponent had him here on his Side. But of this I cannot charge him, as it }as not fallen 
in my Way to be appriz'd of his Sentiments. Upon the Whole *tis worthy of Remark, that in p. 3. 


of 


662 ) 
of Diſcuſſion, where the Opponent muſters up the Authorities of Divines for his Plea of Renunciation, 
| he mentions, beſides Tamburin, ſeven more, Sanchea, Molina, Suarez, De Lugo, Pellis, Tancred and 
Caſtro Palas, who are all Jeſuits, or ſuppoſed to be ſuch : The firſt of which nevertheleſs, Sanchez, de- 
5 clares expreſly againſt the ſaid Plea; the next Malina, and then Lugo, together with Leſſius and 


valently ; Suarez and Pelliſ. ſay nothing to the Queſtion ; Tancred no News 45 


Wo man, _ it equi | 
heard of; and the only one for it, and who is to give a Sanction to this Extravagancy of Injuſtice, is 
Caro Palas. | | | 


May 25, 1745. 


; ERRATA, | 

PD Age 3. line 7. after Religious Houſe called 8, add, and never departed from his Profeſſion. P. 4. 

- P |. 23. after Badneſs » his 2 which likewiſe will be here made 2 in the ALL auf Way, 

in wh 8 Matter has biil erto been treated by theſe Two. P. 32. I. 10. read betwixt Profeſſion and na- 
tural Death, ö | | 


